No. 2917. 
er a ge pe ee 


IN THE 


United States Circuit Court of peels 


FOR THE NINTH CIRCUIT. 


SAMUEL W. BACKUS, as Commissioner 
of Immigration at the Port of San Fran- 
cisco, Who is Now Succeeded by ED- 
WARD WHITE, as Commissioner of 
said Port, 

Appellant, 


HARRY KATZ, 
Appellee. 


REPLY BRIEF ON BEHALF OF APPELLEE 


MARSHALL B. WooDWORTH, 
Attorney for Appellee. 


NOS a a day of March, A. D. 1917. 
FRANK D. MONCKTON, Clerk. 


oo ee SS 2 , Deputy Clerk. 


Bincon Pub. Co., 689 Stevenson &t., 8. F. 


~- 


No. 2917. 


IN THE 


United States Circuit Court of Appeals 


FOR THE NINTH CIRCUIT. 


SAMUEL W. BACKUS, as Commissioner 
of Immigration at the Port of San Fran- 
cisco, Who is Now Succeeded by ED- 
WARD WHITE, as Commissioner of 
said Port, 

Appellant, 


VS. 


HARRY KATZ, 
Appellee. 


REPLY BRIEF ON BEHALF OF 
APPELLEE 


STATEMENT OF THE CASE. 


The appellee having been ordered deported, sued 
out a petition for a writ of habeas corpus, a demurrer 
was interposed, which was overruled, and thereafter 
a return was filed, and, after a hearing, the appellee 
was discharged by the Court below on the ground of 
the absolute insufficiency of any evidence ‘that he 
has been found connected with the management of a 
house of prostitution; and that he has been found re- 
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ceiving, sharing in, or deriving benefit from the earn- 
ings of a prostitute, or prostitutes.” (See Transcript 
Gi; Ieveteleyital, 0), Tis.) 

The appellant seeks a review of what is claimed to 
constitute evidence, but which, in reality, simply con- 
sist of surmises, conjectures, suspicions, rash infer- 
ences, and other matters not amounting to competent 
evidence, 

Needless to say, that surmise, conjecture, rash in- 
ference, or even mere probabilities, do not afford a 
substitute for some competent evidence, upon which 
to inflict on an alien, who has sought an asylum in 
this country, such drastic punishment as banishment. 

As was said in Hanges v. WVhitfield, 209 Fed. Rep. 
675, 079-080: The examination “must be a lawful 
proceeding, the charge established by competent evt- 
dence, and the aliens afforded a fair hearing and op- 
portunity to discredit or disprove the evidence adduced 
against them.” * * * “and but emphasizes the 
necessity of Immigration Officials following strictly 
the law providing for the deportation of aliens, to the 
end that they shall not be deported, except upon legal 
evidence, which establishes, with reasonable certainty, 
at least, the charges upon which it is sought to deport 
tiem.” 

As was also well said in Ex parte Lam Put, 217 
Rea Rep 7c6:. 

“Tt is also elementary that mere suspicion, con- 


jecture, speculation is not evidence, neither can 
it be made the basis for finding a fact in issue.” 


‘Chis Circuit Court of Appeals announced the same 
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views in Backus v. Owe Sam Gow, 235 Fed. Rep. 
847, 853-4: 


“But mere suspicion or conjecture were not 
sufficient upon which to base a judgment * * * 
In the absence of the best evidence obtainable to 
sustain the same, we may also conclude that the 
order of deportation was arbitrary and unfair, 
and subject to judicial inquiry. (Citing United 
Diics v2 0y, 190 U. 5, 252,200.25 Sup meL 
644, 40 L. Ed. 1140; Chin Yow v. United States, 
Zoos, &, f2, 26 Sup. Ct. 201, 52 lade goe, 
ove Onan Kan, 232 Fed. 855, 857, — CC. a 
and cases therein cited.)” 


Counsel for appellant set out in full in their Open- 
ing Brief those affidavits, reports and other documents 
upon which they rely to justify a reversal of the deci- 
sion of the court below. In fact, almost their entire 
brief is taken up with copies of these documents. 

Tt is, therefore, at the outset, highly important to 
ascertain the views of the learned Judge of the court 
below when he decided that there was “no real evi- 
dence against the petitioner.” 


We insert his opinion in full: 


“The records here which accompany the peti- 
tion show no real evidence against the petitioner. 
The affidavits are upon information and beltef, 
and express only the opinions of the affiants. It is 
true that in this State the reputation of a house as 
a house of ill-fame, may be shown, but I know of 
no rule, here or elsewhere, which permits the 
ownership or management of such a house to be 
thus proved. There should be, in my opinion, 
some fair, substantial testtmony upon which to 
base an order deporting from this country an 


4 


alien who has lawfully entered it. The record 
here is too long to recite, but the closest scrutiny 
of it will not reveal in all the testimony taken, 
whether in the presence or absence of petitioner, 
any competent evidence, and by that I mean evi- 
dence other than pure hearsay and expressions of 
opinion, tending to support the finding that peti- 
tioner was either connected with the management 
of a house of prostitution or has been found re- 
ce1ving, sharing in, or deriving benefit from the 
earnings of a prostitute or prostitutes. It may be 
true that the presence of petitioner in this country 
is displeasing to many worthy people, but he may 
not be deported for that reason. He can only be 
deported after a fair hearing, and then only when 
the order deporting him finds support in some- 
thing other than mere hearsay and opinion. The 
demurrer to the petition will be overruled, and a 
writ will issue returnable December i1th, rgr1s, 
at 10 o'clock a. m. 


“November 26th, 1915. 
“M. 'T. DOOLING, Judge. 
idendorsed je Filed Nov. 20,7 1015 65 \s mee. 
Maling, Clerk. 
“By C. W. Calbreath, Deputy Clerk.” Wtalies 
ours.) 


( Transcript of Record. ppai4-0:) 


The demurrer to the petition for a writ of habeas 
corpus having been overruled, the appellant filed a 
return, to the wwrit.) /.ilen ea hearin siielcommmane 
learned Judge of the court below decided: 


“The return to the writ of habeas corpus herein 
presents no question either of law or of fact that 
was not urged and considered upon the demurrer 
to the petition. I am satisfied with the conclu- 
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bioMsmieacwed at that time, and it is therefore or- 
dered that petitioner be discharged. 
“January 13th, 1916. 
“M. T. DOOLING, 
ejudee.” 
(Transcript of Record, p. 31.) 


Before answering appellant’s brief, it is proper to 
state that another appeal, now pending before this 
Honorable Court in case No. 2812, Joseph B. Katz, 
appellant, v. Commussioner of Immigration at the 
Port of San Francisco, California, appellee, is a com- 
panion case. 

Joseph B. Katz and the appellee in this case, Harry 
Katz, are brothers. Two separate warrants of arrest 
were issued against them, as well as two separate war- 
rants of deportation. Separate affidavits claimed to 
support the warrants of arrest were issued against each 
of the brothers and separate preliminary hearings be- 
fore the Immigration Officers were held as to each 
brother and thereafter the hearings of each brother 
were separately conducted until the hearing held on 
SEPTEMBER 2, 1914, when the evidence or alleged 
evidence against both brothers was jointly presented 
and the affidavits and other alleged evidence made 
applicable to both insofar as the context and tenor of 
the affidavits and other alleged evidence, upon their 
face, applied to both brothers. 

Substantially the same so-called evidence was intro- 
duced against both brothers. 

Joseph Katz was ordered deported, and the Court 
below affirmed this order solely and only for the rea- 
son that he admitted that he owned the house and 
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land, which was used as a place of ill-fame; that he 
was the landlord and Nellie White the tenant, that 1s, 
that the only relation that existed between them was 
that of landlord and tenant; and that he received a 
monthly rental of $25, which was a reasonable rent, 
and received said sum only for rent as landlord and in 
no other capacity. Proof that Joseph Katz was other- 
wise interested in this house of prostitution was equally 
as glaringly deficient as it was against his brother 
Harry Katz, who, as we have seen, was ordered dis- 
charged on habeas corpus by the learned Judge of the 
Court below because of the insufficiency of the evi- 
dence: 

So that, we perceive that Joseph Katz was held 
subject to deportation purely on a question of law, 
which is, Does Section 3 of the Act of February 20, 
1907 (34 Stats. 898), as amended by the Act of March 
26, 1910 (36 Stats. 263), apply to alien landlords who 
receive money from prostitutes szmply and only as 
rent and in ‘no other capacity or relation? ‘This ques- 
tion is somewhat elaborately discussed by us in our 
Opening Brief on behalf of appellant Joseph B. 
Katz, filed in case No. 2812, now pending before this 
Court. 

This question of law does not arise on the present 
appeal, as it is conceded that Harry Katz does not 
own the house and lot which was rented by Nellie 
White and used by her as a house of prostitution. 

However, the warrant of arrest charges the appellee 
with having “been found connected with the manage- 
ment of a house of prostitution; and that he has been 
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found receiving, sharing in, or deriving benefit from 
the earnings of a prostitute, or prostitutes.” (Tran- 
script of Record, p. 12.) He was ordered deported 
on the same charges. 

Note: Respondent’s Exhibit “A” is poorly 


numbered. ‘The numbers seem to begin from the 
last, not the first, page. 


There is absolutely not a scintilla of legitimate or 
competent evidence to uphold any such charges or any 
order of deportation based on such accusations. 

The application for the warrant of arrest for Harry 
Katz (who is a chiropodist at Sacramento, California, 
and has not resided in Colfax for many years) is 
dated March 10, 1914. The warrant of arrest against 
Harry Katz is dated March 18, 1914. The secret or 
preliminary hearing before Examining Inspector D. 
J. Griffiths was held April 14, 1914, at Angel Island, 
California. The first regular hearing, by which we 
mean, a hearing at which the counsel of Harry Katz 
were permitted to be present, was held May 8, rg14. 
The second regular hearing of the charges made 
against Harry Katz was held on June 1g, 1914, at 
Angel Island, California. The third and final hear- 
ing of the charges made against Harry Katz was held 
on September 2, 1914, at Angel Island, California. At 
this third and final hearing, the charges against his 
brother, Joseph Katz, were jointly heard, as the rec- 
ord discloses. 

This preliminary explanation is made to avoid con- 
fusion to the Court and to opposing counsel in view 
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of the voluminous records attached to the petition for 
a writ of habeas corpus. 

The attempted proofs endeavor to fix the place of 
the alleged commission of these two charges at Colfax, 
California. 

It is most significant, in this connection, that Harry 
Katz has not lived in Coltax since 1000 cr rogue. 
(See his statement at the secret or preliminary ex- 
amination held Aprilia 1914) Exhibit 2, pes 

The warrant of deportation against Harry Katz is 
based upon the same grounds as those contained in 
the warrant of amest. (See Exhibit “VV Vv, soy) 

The petition for a writ of habeas corpus in behalf 
of Harry Katz and the arguments in support thereof 
were based upon three grounds: 


Firsts | ABSOLUIE INSUFFICIENG en 
ANY PALLEGED EVIDENCE, El) Eiken 
FACT OR IN LAW, TO SUPPORT THE Wate 
RANT OF DEPORTATION. 

Second: THAT THE AMENDATORY ACT 
OF MAIKCH 26,1910, 18S NOT RETROANGTIT 
AND THAT ASSUMING, WHICH WE MOST 
STOUTILY DENY, THAT HARRY KAZE 
ANYTHING WHATEVER TO DO WITTE iii 
MANAGEMENT OF A HOUSE OF PROSTI- 
TUTION BEYOND BEING MEREEY Sic 
LANDLORD OF THE PREMISES suse er. 
IN THAT RESPECT AKE BARKED Depa 
CANNOT BE DEPORTGD IN THE YE haion, 
FOR SOMETHING DONE Bi HIM Aso El 
LANDLORD ORTUN ANY OUP Ce xe Tine 
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iieitih YEAR 1909, AND PREVIOUS TO 
iio PNACIMENT OF THE ACT OF CON- 
GRESS OF MARCH 26, 1910. 

Third: UNFAIRNESS OF HEARING IN 
MANY PARTICULARS. 


The record is devoid of a single affidavit from any 
of the unfortunate inmates of the place rented by 
Joseph B. Katz, appellee’s brother, to Nellie White. 
Not a single woman is produced, not a single affi- 
davit is obtained and submitted in the record in 
which any of the inmates ever complained that either 
ecepl B. Katz or Harry Katz ever, at any time, or 
place, whether in Colfax or elsewhere, received, or 
shared in, or derived the slightest benefit from her 
earnings as a prostitute. 

Where is an entire absence of any direct evidence 
against either of the two brothers to sustain any of 
the charges preferred against them in the warrants of 
arrest. 

In the absence of any direct evidence against either 
of these two brothers, an heroic effort was made by a 
number of the good women and men of Colfax to rid 
that place of the house of prostitution run by Nellie 
White and rented from Joseph B. Katz, by preferring 
charges against both the Katz brothers to the immi- 
gration officials, charges admittedly based upon in- 
formation and belief and endeavoring to deport the 
Katz brothers upon information and belief, hearsay, 
opinions, conclusions, surmises and conjectures; in 
other words, producing anything and everything ex- 
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cept competent and legitimate evidence. An exami- 
nation of the records before the immigration officials 
will bear out the truth of what we herein maintain. 

Our contentions necessarily require an examination 
of the affidavits and other matters submitted to, and 
by, the Immigration Officials, in their recommenda- 
tion and report to the Secretary of Labor, asking 
for warrants of deportation against the Katz brothers. 

In order to assist the Court as well as opposing 
counsel, we prepared quite a comprehensive index of 
the numerous exhibits and other documentary matters 
appended to the petition for a writ of habeas corpus 
and minutely identified them for purposes of con- 
yemience,. as Exhibits) A to Bibb) eieces inane 
script of Record, p. 12.) These exhibits were trans- 
mitted in their original form to the Clerk’s office of 
this Appellate Tribunal. 

Counsel for appellant appended to their Return to 
the Petition for a writ of habeas corpus what pur- 
ports to be a “record known as the ‘Immigration Rec- 
ord in the Matter of Harry Katz on habeas corpus, 
and numbered 53,770.” (Respondent’s Exhibit “A”; 
also called “Immigration Record.”) 

Insofar as this official record—respondent’s Ex- 
hibit ““A”—purports to contain full, true and correct 
documents, or copies thereof, of the numerous ex- 
hibits appended and attached to the petition for a writ 
of habeas corpus, numbered from “A” to “BBB”, it 
is unobjectionable, but if it contain any secret re- 
ports, private official correspondence between the ofh- 
cials at Washington and at Angel Island or other 
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documentary matters never submitted or disclosed to 
the appellee or to his attorneys, it 1s, in that respect 
and to that extent, obiectionable and a violation of 
that full and fair hearing which the law of the land 
and the rules of the Department of Labor are de- 
signed to enforce. Having this situation in view, and 
to fully protect the rights of appellee, the Traverse, 
filed by the appellee, to the Return to the writ of 
habeas corpus, specifically set forth as follows: 


“And, further answering said Return and what 
purports to be a full and complete transcript of 
all of the proceeding had before the Immigration 
Department in a record known as the ‘Immigra- 
tion Record, in the Matter of Harry Katz on 
Habeas Corpus, and numbered 53,770, and ap- 
pended to and made a part of said Return, 
your petitioner states that if it should appear that 
said record above referred to contains any further, 
additional, different or other alleged testimony 
or alleged evidence, documents, reports, private 
correspondence between the various officers of 
the Immigration Service, and any other papers, 
memoranda or data, other than those contained 
and set out in the various exhibits appended to 
the petition for a writ of habeas corpus then that 
said further additional, different or other alleged 
testimony or alleged evidence, documents, reports, 
private correspondence between the various off- 
cers of the Immigration Service, and any other 
papers, memoranda or data, were never disclosed 
or exhibited until up to the present time to said 
petitioner or to his attorneys or any of them, nor 
was said petitioner or any of his attorneys ever 
informed or apprised, either directly or indi- 
rectly, of the existence, nature or contents of any 
such further, additional, different or other al- 
leged testimony or alleged evidence, documents, 
reports, private correspondence between the vari- 
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ous officers of the Immigration Service, and any 
other papers, memoranda or data, other than 
those contained and set out in the various exhibits 
attached to the petition for a writ of habeas 
corpus, and said petitioner did not have, nor any 
of his attorneys, any opportunity to defend against 
such further, additional, different or other al- 
leged testimony or alleged evidence, documents, 
reports, private correspondence between the vari- 
ous officers of the Immigration Service, or any 
other papers, memoranda or data, and to refute 
and to present proofs against the same, and, in 
this respect, your petitioner through his said at- 
torney, avers that said hearing or pretended hear- 
ing or trial was unfair and in violation of law 
and of the constitutional rights and guaranties 
accorded to this petitioner, in consideration of 
which he is entitled to his discharge by the writ 
of habeas corpus.” 


(Transcript of Record, pp. 28-30.) 


The record of the proceedings had before the _Immi- 
gration Officials, and appellant is bound by his own 
records, discloses just what documents, affidavits and 
other papers were disclosed and shown to appellee and 
to his attorneys, upon which he was given an oppor- 
tunity to present his defense thereto. ‘These are as 
follows: 

See proceedings before Examining Inspector Grif- 
fiths held on May 8, 1914 (Respondent’s Exhibit “A”, 


p. 106), which show: 


“ATTORNEY WOODWORTH: I desire, if that 
comports with your views, Mr. Inspector, to pro- 
ceed with the case against Harry Katz. In that 
case we desire the record to show that we have 
been furnished with a copy of the application for 
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warrant for Harry Katz, alias Dr. H. H. Katz, 
and also with copies of the following affidavits: 
Affidavit of Mame L. Schoonover dated March 
6, 1914, and taken at the City of Colfax, Cal.; 
also copy of affidavit of Jeannie Kendall Lobner; 
also copy of affidavit of Mary Hanson; also copy 
of affidavit of Lucy F. Peers; also copy of affidavit 
of Mrs. Minnie Gertrude Williams; also copy of 
afidavit of Emma McMullen; also copy of afh- 
davit of Rosa A. Honn; also given copy of war- 
rant of arrest against Harry Katz. We under- 
stand that these affidavits were used in support of 
application for warrant, the affidavits being dated 
March 6, 1914, and application for warrant dated 
March 10, I914. As against these affidavits, 
which, as is the case with the affidavits presented 
against Joseph Katz, we make the same observa- 
tion that they appear to be based on information 
and belief of afiants, and that they do not purport 
to state any facts within the personal knowledge 
of the affiants; that if the view we entertain of 
the character of these affidavits be that taken by 
the examining inspector; we are satisfied to pro- 
ceed with counter affidavits, otherwise we respect- 
fully ask for the production of these witnesses 
that they may be cross-examined, because we are 
satisfied they know nothing of their own personal 
knowledge—only based on information and beltef. 

“INSPECTOR GRIFFITHS: That is all. Based 
upon information and belief. 

“ATTORNEY WOODWORTH: We now present the 
following affidavits on behalf of Dr. H. H. Katz; 
affidavit of Samuel Aaron, resident of the City of 
Stockton. All these affidavits are presented in 
duplicate and I[ ask that they be properly marked 
and identified. Affidavit of M. Briscoe, also a 
resident of Stockton; affidavit of Ray Friedberger, 
also a resident of Stockton, Cal.; affidavits of Dr. 
W. W. Stockwell, also a resident of Stockton, 
Cal.; affidavits of Dayton D. Davenport, also a 
resident of Stockton, Cal.; the affidavits of Valen- 
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fine Schroeder, a resident of the City ct sacra 
mento, Cal.; affidavits of G. Steinman, resident of 
the City of Sacramento, Cal.; affidavit of Philip 
Asher, resident of the City of Sacramento, Cal_. 
affidavit of Frank S. Gray, also a resident of the 
City of Sacramento, Cal.; affidavit of M. Samuel, 
also a resident of the City of Sacramento, Cal.; 
afidavit of B. Gallagher, also a resident of the 
City “of Sacramento, ‘Cale. aitidavitwo imi amy I 
Brown, also a resident of City of Sacramento, 
Cal.; affidavit of H. F. Holmshaw, also a resi- 
dent of the City of Sacramento, Cal.; affidavit of 
Cyrus Deckelman, also a resident of the City of 
Sacramento, Cal.; affidavit of Mark Harrison, 
also a resident of the City of Sacramento, Cal.; 
affidavit of John G. Pendergast, also a resident of 
the City of Sacramento, Cal; athdayit cite] = © 
Furness, a resident of the City and County of 
San Francisco, Cal.; affidavit of Ted Lunstedt, 
also a resident of the City and County of San 
Francisco; afhdavit of C. L. Scharff, also a resi- 
dent of the City and County of San Francisco, 
Cal.; affidavit of Adolph Hess, resident of the 
City and County of) oan Francisca, Cale-main 
davit of A. M. Walthers, also a resident of the 
City ands County sol (Sams Francisco, (Cale 
of these affidavits go to the good character of 
Dim Hie Pe Katz and: that there 1s nenioumdanion 
for the accusation on which his deportation is 
sought, and a supplemental affidavit of Flarry 
Katz ealiass Diebls Tie Katz = iene ne nemad cic: 
in toto any matters alleged against him and on 
which it is sought to deport him. ‘These are all 
the affidavits and evidence we have to present at 
this time unless there be some other evidence you 
have in your possession which we have not been 
apprised of. 

“TNSPECTOR GRIFFITHS: In relation to the case 
of Dr. H. H. Katz. we have to offer an affidavit 
which has been filed at this office signed by Frank 
Schillinger. 
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“ATTORNEY WooDWORTH: This is the first 
notice we have had of this affidavit and if it 
comports with your views, we would like to have 
a copy of it and an opportunity to meet it. 

‘“TNSPECTOR GRIFFITHS: (The attorney will be 
allowed to read the affidavit at this time and a 
copy will be furnished later.) 

“ATTORNEY WooDWoORTH: I have read the 
affidavit and inasmuch as it seems to import new 
matter into the case, I respectfully ask time in 
which to confer with my client and, if possible, 
meet the facts contained in this afhdavit. I now 
ask whether you have any other evidence outside 
of this affidavit? 

“INSPECTOR GRIFFITHS: We have received no 
other evidence up to date. 

“ATTORNEY WooDWworRTH: How much time 
will I be allowed to file briefs in the Joseph Katz 
case and also make further showing in Dr. Katz 
case? 

“INSPECTOR GRIFFITHS: For the information 
of the attorney I desire to state that we expect to 
have more affidavits in both these cases against 
Joseph Katz and Dr. Katz, and that he will be 
given time until May 22d (two weeks). We will 
advise you on receipt of further evidence.” 


In the proceedings before Examining Inspector 
Grifiths on June 19, 1914 (Respondent’s Exhibit 
“A”, p. 37a, the following additional affidavits and 
Papers were offered against the appellee: 


“NR. WocdDWworTH: Since the last hearing I 
have received from the Examining Inspector a 
number of affidavits, which affidavits are as fol- 
lows: The affidavit of Frank Schillinger; the 
afhdavit of Fergus Graham Irving; the affidavit 
of Charles W. Hanson; the athdavit of Harvey 
L. Wolfsen; the afidavit of Jeannie Kendail Lob- 
ner; the afidavit of Minnie G. Williams; the 
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afiidavit of J. T. Taylor; the affidavit of William 
J. Carter; the affidavit of Charles H. Hill, a resi- 
dent of New VYork= the atiidavit ot lee omicens, 
made May 29, 1914; the lady who seems to be the 
secretary of the Committee of Fifteen. I have 
also received what purports to be a certified copy 
of the record of proceedings had five years ago 
in a case pending in the Justices’ Court in Colfax, 
and I have also received a copy of a brief by At- 
torney Cornish and also a copy of the report and 
recommendation of the Examining Inspector, Mr. 
Griffiths, to the Commissioner of Immigration. 
This, I believe, constitutes all the evidence that 
has been submitted to us since the last hearing. 
That is all the evidence you have, as I understand 
it, at the present time against Dr. H. H. Katz. 


EDNSEECHOR: ae Ves mciin ¢ 


In the proceedings before Examining Inspector 
Ainsworth, held on September 2, 1914 (Respondent’s 
Exhibit “A”, p. 141), the following additional afh- 
davits and papers were offered against the appellee: 


“EXAMINING INSPECTOR AINSWORTH: ‘This is 
a continuation of the hearing in the case of Katz 
brothers, who have been arrested, Harry under 
warrant No. 53770/202 dated March 18, 1914, 
and Joseph, under Departmental warrant No. 
53770/141 dated February 26, 1914. Mr. Wood- 
worth appears for the purpose of meeting the 
additional showing which has been made in the 
case consisting of affidavits. Mr. Woodworth, 
will you please proceed? 

“ATTORNEY WoobdWORTH: Please understand 
that the showing we now make is made on behalf 
of both Dr E. Ho Kata and: joseph Boiatz 
make this observation so that it will obviate un- 
necessary repetition although the warrants were 
issued at different times and bear different num- 
bers. I take it that the two cases are practically 
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combined in one for the purposes of this additional 
hearing. ‘his additional hearing was ordered by 
the Department for the purpose of securing ad- 
ditional evidence against the Katz brothers but 
my understanding was and is that this additional 
investigation and evidence was directed chiefly to 
the production of evidence as to who purchased 
the furniture in the objectionable place. How- 
ever, the evidence now offered as the additional 
evidence and the further showing made discloses 
that the examination has taken a much wider 
range. We desire to state that since the submis- 
sion of the last hearings in addition to the afh- 
davits and evidence furnished against the Katz 
brothers at that time, and which have been specifi- 
cally enumerated in the hearings held on June 
19, 1914, and on May 8, 1914, the following evi- 
dence constitutes the additional evidence presented 
against the Katz brothers, to-wit: Affidavit of 
Robert A. Peers, dated August 10, 1914; affidavit 
of Lucy F. Peers, his wife, dated July 31, 1914; 
affidavit of Jeannie K. Lobner, dated July 31, 
1914; affidavit of Minnie G. Williams dated 
July 20, 1914, and another affidavit of Minnie G. 
Williams dated August 1, 1914, which also seems 
fompe ine the natire Of a biiei 7A) lettcrrto rene 
Honorable Secretary of Labor dated July 29, 
1914, and purported to be signed by a number of 
citizens of Colfax demanding the deportation of 
the Katz brothers; a brief by Frank V. Cornish, 
City Attorney of Berkeley, California, dated Aug- 
ust 18, 1914, and affidavit of Edward H. Honn 
dated August 1, 1914, and we have also been 
shown assessment list of 1914. There has been 
furnished to us a copy of a report by D. J. Grif- 
fiths, Immigrant Inspector, dated July 23, 1914. 
addressed to the Honorable Commissioner. of 
Immigration purporting to contain a result of his 
investigations as to whether or not the objection- 
able place was furnished by either of the Katz 
brothers. 
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“INSPECTOR AINSWORTH: Allow me to inter- 
rupt you there, Mr. Woodworth. In your 
enumeration of additional evidence you refer to 
a letter from Frank V. Cornish and I want to 
ask you if you have a document that was attached 
to that letter. 

“ATTORNEY WOODWORTH: Yes, sir. It is also 
in the nature of a brief.” 


Theretore, the record of the proceedings betore tne 
Immigration Officers disclosed just what affidavits, 
documents, letters and other papers were shown to 
the appellee and his attorneys, which they were given 
an opportunity to meet and refute. 

Manifestly, if respondent’s Exhibit “A,” claimed to 
be the official record of the Immigration Officials, 
contain other affidavits, private reports, correspond- 
ence, which were used against the appellee in obtain- 
ing the warrant of deportation, but which was never 
shown or exhibited to him or his attorneys, this Court 
will take that fact into consideration and will not 
consider the same and will hold that the appellee did 
not get a fair and full hearing and that the order of 
deportation was arbitrary and unfair and subject to 
judicial inquiry. (Language of this Court in Backus 
v. Owe Sam Gow, 235 Fed. Rep. 347, 853-4.) 

We proceed with a consideration of the alleged evi- 
dence against the appellee. 

The application for the warrant of arrest was 
made om March 10,5101. see xD, soemee 
This application refers to certain affidavits there- 
tofore made on March 6, 1914, four days previous 
to the application, by nine of the good ladies of 
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Colfax. These nine affidavits are all substantially 
the same and seem to be carbon copies one of 
fihesomlerem(oce ixhibits “C,” “DD,” “Wyss G.” 
eee eK,” pp. 3-11.) 

They are all based, confessedly, on “information and 
belief.” his fact was admitted and conceded by Ex- 
amining Inspector Griffiths at the first regular hearing 
held at Angel Island, Cal.,on May 8, 1914. (See Ex- 
hibit “M,” pp. 18-19.) 

Furthermore, these nine ‘information and belief” 
affidavits, aside from being valueless as competent and 
legitimate evidence against Harry Katz, were incompe- 
tent and inadmissible upon the hearings against Harry 
Katz, under the doctrine laid down in the case of 
Flanges v. Whitfield, 209 Fed. Rep. 675. This au- 
thority distinctly holds that, under the provisions of 
the Immigration Act of February 20, 1907, as amended 
by the Act of March 26, 1910, which authorize the 
arrest and deportation of aliens who have lawfully 
entered the United States for certain causes subse- 
quently arising, ex parte affidavits and other docu- 
mentary evidence may be taken preliminary to, and as 
a basis for, an application for a warrant for the arrest 
of an alien so charged, but such afhidavits can not be 
again used as evidence against him on his hearing 
after arrest, at which he is entitled to be represented 
by counsel and to cross-examine the witnesses against 
him. 

The opinion in that case will be found to be very 
instructive and it considers in detail the right of aliens 
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arrested to be deported for causes arising subsequent 
{Oy tiein Entity imtortnce Uliited states: 


After calling attention to the Immigration rules of 
November 15, 1911, especially Rule 22 and the sub- 
divisions thereof, which prescribe the procedure to be 
followed in deportation hearings, the learned Judge 
in that case says: 


“Testimony may, no doubt, be taken in the 
form of affidavits, or otherwise, preliminary to, 
and as a basis for, an application for warrants of 
arrest of specified aliens when the Immigration 
Oificers are credibly informed, or have good rea- 
sons to believe, that such aliens are unlawfully 
within the United States. But is the testimony 
so taken upon the preliminary hearing, even when 
lawfully taken, admissible against the aliens upon 
the hearing required to be given them after 
warrants for their arrest have been issued, to de- 
termine whether or not they shall be deported? 
ee iis incumbent upon the Goverment 
to establish by competent evidence that the peti- 
tioners or some of them had violated all or some 
of the provisions of the Immigration Act as so 
amended after they were admitted to the United 
Siates dad pmo, to them anncst, | ll ruc stre mpno- 
ceeding for this purpose may be summarv, and 
betore am executive, o1 other authotized\somed 
of the Government; but it must be a /awful pro- 
ceeding, the charge established by competent evi- 
dence, and the aliens afforded a fair hearing and 
opportunity to discredit or disprove the evidence 
aduced against them. Such an opportunity re- 
quires that they have the benefit of counsel at 
every stage of the proceedings after their arrest, 
with the right to cross-examine witnesses whose 
testimony 1s to be used against them before the 
Bureau of Immigration tn determining whether 


or not they should be deported. 


Dall 


“The right of cross-examination is one of the 
principal, as it is one of the surest, tests which the 
law affords for the ascertainment of the truth in 
all disputed matters of fact; and it is indispensable 
in all judicial proceedings in this country, civil 
or criminal, that ex parte testimony, even though 
given under the solemnity of a legal oath or 
affirmation that it is true, taken in the absence 
of and without opportunity at some stage of the 
proceeding to the party whom it is proposed to be 
used to cross-examine the witnesses giving such 
testimony, cannot rightly be used against him. 
© Greenl, By. (16th Ed.), 447; 2 Wigmore von 
Pe vaeiaOt a 204. 

“In this case, it appears without dispute that the 
petitioners were not informed at any time of their 
right to counsel until after the inspector had taken 
the ex parte affidavits and examined the peti- 
tioners at length, when at the close of such ex- 
amination he asked each, ‘if he desired counsel.’ 
Upon each answering that he did, the inspector 
then fixed a time for the further hearing and post- 
poned it accordingly. At such further hearing, 
counsel for the petitioners requested of the In- 
spector that the witnesses whose ex parte affidavits 
or statements had been previously taken be re- 
called that they might be cross-examined, which 
requests the Inspector denied. Some of the wit- 
nesses whose statements were taken by the In- 
spector were called by the petitioners but refused 
to testify unless the Inspector would so request, 
which request he refused to make. Others of the 
'afflants the petitioners could not procure. They 
were thus prevented from obtaining their testi- 
mony either upon direct or cross-examunation. 
True, the petitioners and their counsel were per- 
mitted to examine the record, or copy of the 
testimony taken by the Inspector prior to the 
application for the warrant of arrest; but of what 
avail was that? That testimony had already been 
forwarded to the Bureau of Immigration, and an 
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inspection of the record kept by the Inspector 
would only enable them to read what he had 
Written, without opportunity to test its truthful- 
ness by legitimate cross-examination or otherwise. 
Lhat such testimony 1s legally admissible tn any 
proceeding in which it ts sought to deprive any 
person, citizen or alien, of his personal or property 
rights, cannot be successfully maintained. 

“Tt 1s contended on behalf of the Inspector that 
he 1s authorized under Rule 22 of the Bureau of 
Immigration to arrest and examine the petitioners 
after the warrant for their arrest was issued, with- 
out informing them of their right to counsel, and 
to deny to them the right upon the hearing re- 
quired to be given them until such time as he may 
see fit to thereafter permit them to have counsel. 
listnetisethe elect of themmile 9: setmacn sistant 
with the usual and uniform procedure tn all 
judicial proceedings under the laws of the United 
States where in it is sought to deprive persons 
lawfully therein of their personal and property 
rights, and but emphasizes the necessity of Immu- 
gration Officials following strictly the law pro- 
viding for the deportation of aliens, to the end 
that they shall not be deported except upon legal 
evidence, which establishes with reasonable cer- 
tainty, at least, the charges upon which it 1s 
sought to deport them.” 


This case was atirmed by the Circuit Court of Ap- 
peals, Wh wittcla v, tlanges, 222 Pedmi7s 


See, also, the well-considered case of Hx parte Lam 


Pu, a decision by District Jude Connors217 ea 
Ee U6. 


Among other rules of law ably discussed by the 


learned Judge, applicable to deportation proceedings, 


are the following: 


“Text-writers and judges have undertaken to 
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define the word ‘evidence,’ as applicable to judi- 
cial investigation, with more or less success. Prob- 
ably no more satisfactory definition is found, for 
practical purposes, than that given by Mr. Ed- 
ward Livingstone: 

“ “Evidence is that which brings to the mind a 
just conviction of the truth or falsehood of any 
substantive proposition which is asserted or 
denied.’ Draft, Code. 

“Tt is elementary that in judicial proceedings 
the question whether the record discloses any 
evidence is for the court. The weight to be given 
evidence is for the trier of the issue of fact. It zs 
also elementary that mere suspicion, conjecture, 
speculation, 1s not evidence, neither can it be 
made.the basis for finding a fact in issue. The 
industry of counsel affords a number of illustrative 
expressions of courts. In People v. Van Zile, 143 
NG 372, 38 N. BH. 231, Andrews, Chiicry) usice: 
says: 

“Suspicion cannot give probative force to testi- 
mony which in itself is insufficient to establish or 
to justify an inference of a particular fact.’ 

“Judge Caldwell, in Boyd v. Glucklich, 116 
Hedamer 63°C. C. Alas, welll’says: 

“<The sea of suspicion has no shore, and the 
court that embarks upon it is without rudder or 
compass.’ 

“Tt may be that, upon a full, fair hearing, in 
which petitioner has the benefit of counsel, and all 
of his rights secured to him, the government will 
be able to establish the charge made against him. 
I am of the opinion that such a hearing has not 
been had, and that no evidence has been adduced 
upon which the finding that petitioner procured 
his certificate by false and fraudulent representa- 
tions can be sustained. These are the only ques- 
tions presented upon this record. 

“The petitioner is entitled to be discharged 
from custody. An order to that effect will be 
drawn.” 
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Therefore, it is clear that these nine “information 
and belief” afhdavits sworn to on March 6, 1914, at 
least twelve days before the issuance of the warrant of 
arrest against Harry Katz, do not constitute any evi- 
dence whatever against Harry Katz, and their ad- 
mission against him, as a basis for the warrant of de- 
portation, deprived him of that full and fair hearing 
required by the law and regulations of the Depart- 
ment of Labor. These nine affidavits must be, there- 
fore, eliminated from consideration. Outside of these 
“information and belief” affidavits, there is no compe- 
tent or legitimate evidence to sustain the warrant of 
deportation, as was held by the learned Judge of the 
court below. 

It is significant that counsel for appellant do not 
venture to make the slightest allusion to these “nine 
information and belief” affidavits to support the war- 
rant of deportation. 

We now proceed, briefly, to a consideration of each 
one of the other affidavits and documents introduced 
against Harry Katz. 

The next affidavit is that of Frank Schillinger. 
(Exhibit “JJ,” p. 42, attached to petition for writ of 
habeas corpus; p. 101, Immigration Record.) Counsel 
for the appellant insert this affidavit in their brief (pp. 
17-18) without any comment. 

A reading of this affidavit shows that it relates to 
something that took place in the year 1Q0Q, or one year 
before the enactment of the amendatory Act of Con- 
gress of March 26, 1910, under which it is now 
sought to deport appellee. Furthermore, it relates to 
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an entirely different piece of property from that which 
his brother, Joseph Katz, now owns, or owned at the 
time of the issuance of the warrant of arrest against 
Joseph Katz. Again, this particular piece of property 
was sold by Harry Katz several years ago. It is not 
the same property with reference to whitch the accusa- 
tion 1s now made against Joseph Katz. 

That the penal provisions of the Act of March 26, 
1910, amending the Act of February 20, 1907, do not 
operate retroactively would seem to be too clear for 
argument. 

However, see 


U. S. v. Tsuji Suckichi, 199 Fed. 750; 
Umo.v. dict 3 Cranch. 7909, 2 10, Bdeo. 
U. S. v. Int. Mer. Go., 204 Fed. 702; 

U. ie v. North Ger. Liyd. S. S. Co., 185 Fed. 


150; 

U.S. v. North Ger. Llyd. S. S. Co., 186 Fed. 
672; 

ligewicid v. US, 107 UO. sade. 

Mopfttiv. U.S., 128 Fed. 375. 


Therefore, whatever happened on the part of Harry 
Katz previous to March 26, 1910, assuming that any- 
thing happened at all which would subject him, in the 
slightest degree, to deportation, is effectually barred 
and cannot now be brought up against him after the 
lapse of six years. 

Peide irom tat, a record Of proceedings imine 
local court at Colfax, concerning the very piece of 
real property and its use referred to in the affidavit 
of Frank Schillinger, shows conclusively that that par- 
ticular piece of property was not used for any im- 
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moral purpose after July 22, 1909. (See Exhibit 
2 Pps 3) 

Also, see, the affidavit of George W. Hamilton, 
formerly District Attorney of Placer County, which 
completely demolishes any suggestion or surmise that 
either Harry Katz or Joseph Katz was ever found 
receiving, sharing in, or deriving benefit from the 
earnings of any prostitute, or that Harry Katz was 
ever connected with the management of a house of 
prostitution. (See Exhibit “MMM,” p. 93, also 
Respondent’s Exhibit “A,” p. 174.) The affidavits 
of DD. A. Russell and P. A. Crider, on benalivot 
H. H. Katz, support the testimony of Harry Katz. 
(Exinbise AAA and) “BiG “ppy 71-72.) 

The next affidavit is that of Fergus Graham Irving. 
(Exmibit KK.” p. 49, attached to petitiommtonwaieon 
habeas corpus, p. 97, Immigration Record; also set 
out in Appellant’s Brief, pp. 27-28, without any re- 
marks.) ‘This affidavit, tested by all the established 
rules of evidence, is totally insufficient to base any 
deportation against Harry Katz. he statement, in 
the affidavit, that “he knows Nellie White by sight and 
has seen her at various times in the town of Colfax in 
the house of prostitution on the County road in the 
northern part of Colfax, which house is owned and 
controlled by Katz brothers,’ is, clearly, the expres- 
sion of a mere conclusion of the affiant. It is to be 
observed that this affiant is talking about the house 
owned by Joseph Katz, not the one previously owned 
by Harry Katz in 1909 and now long since disposed of. 
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JOSEPH KATZ SWEARS THAT HE ALONE 
OWNS THE HOUSE RENTED TO NELLIE 
WHITE AT THE TIME THE WARRANT OF 
ARREST WAS ISSUED AGAINST HIM IN 
MARCH, 1914, AND HE IS CORROBORATED 
Mieelis BROTHER, HARRY KATZ, WHO 
OWEARS THAT HE HAS NO INTEREST IN 
oD PIECH OF REAL PROPERTY. THERE 
IS NO EVIDENCE TO IMPEACH THE TESTI- 
MONY OF THESE TWO MEN, SAVE THE 
CONCLUSIONS, SURMISES OR CONJEC- 
TURES OF PERSONS WHOSE RASH AND 
IRRESPONSIBLE STATEMENTS UNDER 
Oath CANNOT BE ACCEPTED FOR ANY 
PURPOSE WHATEVER. 

Further, this particular affidavit of Fergus Graham 
Irving goes on to say: 

“That he has frequently seen Harry Katz dur- 
ing the last two years about said house of prosti- 
tution at different times of the day and that he 
SEEMED to be entertaining the female inmates 
of the house, and (SEEMED) to be superintend- 


ing repairs and improvements about the house and 
grounds.” 


The statement that he “SEEMED” is, confessedly, 
a mere conclusion or guess of the affiant and does 
not constitute evidence. 

He does not say that he ever saw Harry Katz get a 
cent from any prostitute, which is the charge made 
against him as well as the accusation that he was con- 
nected with the management of a house of prostitution. 

Furthermore, this affidavit was taken on April 25, 
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1914, at Colfax, California, a place 150 miles distant 
from San Francisco and Angel Island, where the de- 
portation proceedings were being held, and it was 
taken without the slightest notice to appellee Harry 
Katz or to his attorneys. They were effectually de- 
prived of the right of cross-examination. They de- 
manded the production of this and other affiants, as 
soon as they were apprised of the existence of these 
affidavits, for the purposes of cross-examination, but 
this important substantial right was denied the ap- 
pellee, Harry Katz. (See Exhibit “WW,” pp. 63-64; 
PcdibitgnCe Op pa7e-71.) 

This method of procedure on the part of the immi- 
gration officials deprived appellant of a fair and im- 
partial trial, as is held in the cases of Hanges v. Whit- 
field, 209 Fed. 675, and Ex parte Lam Pui, 217 Fed. 
450.8 cco Record of Proceedings, Mxhibitcm aya 
and “CCC,” pp. 63-64, 73-74.) 

It is true that, after Examining Inspector Griffiths 
at the hearings held on June 19,1914, as to both Katz 
brothers, had denied the request for the production of 
the afhants for the purposes of cross-examination, the 
Commission of Immigration saw fit, after the prac- 
tical submission of the two cases, to address a letter to 
Marshall B. Woodworth, one of the attorneys for the 
Katz brothers, in the following vein: 

“ipilies 

‘Referring to the case of Dr. H. H. Katz, ar- 
rested under Department Warrant No. 53770/202, 
dated March 18, 1914, and Joseph Katz, arrested 


under Department Warrant No. 53770/1414, 
dated February 26, 1914, charging that these 
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aliens have been found receiving, sharing in, or 
deriving benefits from the earnings of a pros- 
titute or prostitutes, and in whose cases you de- 
mand that the witnesses be presented for the pur- 
pose of cross-examination by you, you are advised 
that there is no provision in the Immigration 
Law providing for the subpoenaing of witnesses. 
The case for the government is submitted on afh- 
davits aside from the direct testimony of the 
Katz brothers, and you as attorney for the de- 
fense have the privilege of submitting your case 
Meeesimilan manner. (see Hxinibits Soon. 
p. 100.) 


It is respectfully submitted that this letter of 
apology and explanation from the Commissioner of 
Immigration affords no defense or excuse to the failure 
of the Immigration Officer to give the appellee an 
opportunity to cross-examine these hostile witnesses. 
Whatever may be the condition of the law, which does 
not provide for the compulsory production of wit- 
nesses, still the Commissioner of Immigration, as a 
mere matter of fairness to the appellee, was in duty 
bound to notify him that the affidavits or the testimony 
of such and such witness was to be taken at Colfax or 
some other place at a certain and appointed time so 
that the appellee could have had a legal representa- 
tive there to cross-examine these witnesses, who were 
certainly hostile and prejudiced against appellee and 
his brother, Joseph Katz, as the record discloses. 

In Ex parte Ung King Seng, 213 Fed. 119, it is held 
that a Chinese alien was not accorded a fair hearing 
before the Immigration Ofhcers, where her counsel 
was precluded by the Inspector from putting any 
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questions on cross-examination to witnesses produced 
and examined against her. 

Substantially the same wrong is done to the Katz 
brothers by the Immigration Officers when they give 
no notice whatever that witnesses are to be examined 
against them, and thus preclude their attorney 
from being present to cross-examine. Especially is this 
true where it appears that the appellee, on June 19, 
1914, was led to believe that his case had been sub- 
mitted and that there was no occasion for any further 
testimony against him. (See p. 37a, Immigration Rec- 
ord.) 

Thereafter, appellee was notified that additional 
affidavits had been secured against him and this neces- 
sitated a third and a final hearing on September 2, 
1914, at which additional affidavits and several docu- 
ments and reports were introduced against him and his 
brother, without the slightest notice to them or to their 
attorneys of the fact that such afhdavits would be taken 
and without the slightest opportunity to be present and 
cross-examine the afhiants. 

At this final hearing on September 2, 1914, the at- 
torncy for the appellee again raised the point that 
the affidavits should not be admitted against the ap- 
pellee and his brother because of the fact that they had 
been given no notice of the taking of the affidavits and 
no opportunity to cross-examine the afhants. ‘his ob- 
jection was overruled. What transpired may be best 
stated by quoting from the record of the proceedings 
at the final hearing, held on September 2, 1914, at 
Angel Island, as follows: — 
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“ATTORNEY WOODWORTH: Yes, sir. It is also 
in the nature of a brief. Now at this time, and in 
accordance with previous requests made by us 
which were denied, and for the purpose of protect- 
ing the rights of the Katz brothers should jabeas 
corpus proceedings become necessary, we ask for 
the production of those people for the purpose of 
cross-examination. 

“TNSPECTOR AINSWORTH: I will say in reply 
to that, Mr. Woodworth, that this office has no 
means by which any of the witnesses may be pro- 
duced here for your cross-examination, but this 
otce has no objection to your going to those 
Witnesses and obtaining any statements from them 
that they see proper to give you. 

“ATTORNEY WoopWOoRTH: As this is the final 
hearing of this matter, and we desire to have the 
cases closed and as we do not consider that the 
affidavits contain any evidence worthy of the name 
—in other words, that the affidavits are based 
largely on hearsay, statements on information and 
belief, matters of opinion, and guess work on the 
part of the affiants, and as to repair to Colfax to 
cross-examine those witnesses at this late day 
would take much time and necessitate an ex- 
penditure of considerable money, we state that the 
offer now made and permission granted to cross- 
examine these witnesses is not of any practical 
value and we will submit the case on the evidence 
offered here, such as it is, claiming that it is not 
sufficient to show, in the first place that Dr. H. H. 
Katz at any time was found connected with the 
management of a house of prostitution, or that 
he was found receiving, sharing in, or deriving 
benefit from the earnings of a single prostitute. 
We call the attention of the Honorable Examin- 
ing Inspector and the Honorable Commissioner 
of Immigration to the fact that the matters with 
ietenence fo Dr Hi. H. Katz really relate to some- 
thing that happened about five years ago, at any 
rate, previous to the amendment of 1910, amend- 
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ment to the Actof February 20, 1907. is to ins 
brother, Joseph Katz, we admit that he owned 
the land and the house at the time the warrant of 
arrest was issued against him, but we contend that 
there is no evidence to show that he was found 
connected with the management of a house of 
prostitution or that he was found receiving, shar- 
in, O06 cdetiving benelt from: the earninosmetsa 
single prostitute. It is true that he received $25 
a month, but that was simply for the rent of the 
place and his relation to the place was simply that 
of landlord and tenant. In support of these two 
defendants we present the following affidavits, 
which we ask to be appropriately marked. They 
consist of affidavits presented in duplicate, those 
affidavits to be used in both cases, of Geo. W. 
Hamilton, District Attorney for the County of 
Placer, in which Colfax is situated, in which he 
completely demolishes, in our judgment, any 
semblance of evidence that may have been pre- 
sented against the Katz brothers.” (Exhibit 
“CCC,” p. 74, attached to petition for writ of 
habeas corpus, p. 141, Immigration Record.) 


The imperative necessity for some sort of a notice, 
to be given to the appellee, is obvious, especially if 
it be true that a compulsory production of the wit- 
nesses against an alien cannot be had by the Immigra- 
tion Officers. Otherwise, what protection has an alien 
charged with deportation? The privilege of going 
perhaps a long ways to cross-examine a witness, and 
perhaps many days or months after he has given his 
direct examination, is no privilege at all and prac- 
tically robs cross-examination of its principal virtue, 
viz.: that of an immediate examination of the adverse 
and hostile witness at the time that he makes the ad- 
verse and inimical statements. In the present case, one 
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of the witnesses, whose affidavit was produced against 
the petitioner Harry Katz at the hearing held on 
June 19, 1914, is one Charles H. Hill, a resident of 
New York. No notice whatever was given of the 
taking of this affidavit. And yet, under the permis- 
sion given by the Commissioner of Immigration, both 
by letter above referred to and in his ruling at the 
hearing held on September 2, 1914, would counsel for 
the appellant have us believe that it would constitute 
a fair and full hearing to compel appellee Harry 
Katz and his attorney to go on a wild goose chase from 
California to New York to cross-examine Charles H. 
Hill, only to find, it may be, that he had left, or 
that he refused to be cross-examined? Would it not 
have comported more with an orderly and fair course 
of procedure to have notified the appellee that the 
deposition of Charles H. Hill, in New York, and the 
depositions of the other witnesses, at Colfax and else- 
where, would be taken at a certain time and place, so 
that appellee or his legal representative could be 
present to cross-examine, or to conduct the examina- 
tion by interrogatories? 

We cannot conceive how, under any aspect of the 
case presented to this Court, it can be claimed by the 
counseleeton appellant that the appellee, or ins 
brother, Joseph Katz, had a fair and full hearing in 
being denied the right of cross-examination of the 
various hostile and adverse witnesses produced against 
him, and without the slightest notice that their state- 
ment would be taken, a considerable portion of the 
statement being taken, without any notice to appellee 
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or his counsel, after it was announced that the cases 
had been closed and finally submitted for decision. 
Hanges v. Wiitheld, 209 Fed. 675; 


Ex Parte Lam Pui, 217 Fed. 456; 
Ex Parte Ung King Seng, 213 Fed. 119. 


Passing to the next affidavit, that of Charles W. 
Hanson (Exhibit “LL,” p. 44; appended to petition 
for writ of habeas corpus; p. 96, Immigration Rec- 
ord), (see also Appellant’s Brief, pp. 39-41), it will 
be found that it relates to matters taking place in the 
year 1909, a period prior to the time when the Amend- 
atory Act of March 26, 1g1o, took effect. It pur- 
ports to be a narration of some proceedings before 
Justice Kuenzley against Harry Katz, taking place 
inp 190G, ss the Actot March 26, 1910, Is mot tetra: 
active, the affidavit of Charles W. Hanson, assuming, 
which we deny, that it establishes anything, relates to 
matters which are now barred and cannot be the sub- 
ject of any deportation. There is nothing in his affi- 
davit upon which any just or reasonable inference 
could be deduced that Harry Katz was connected with 
the management of the house of prostitution which 
Nellie White ran and the property of which, that is, 
the land, was owned by his brother Joseph Katz. It 
must be remembered that the property that Charles 
W. Hanson refers to, in 1909, is a different piece of 
property and not the same property now owned by 
Joseph Katz. ‘There is nothing in this affidavit of 
Charles W. Hanson upon which to sustain any accu- 
sation that he was connected with the management 
of any house of prostitution or that he ever received 
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from any inmate of any house of prostitution any por- 
tion of her earnings in any way, shape or form. The 
mere fact that in 1909, he may have exercised acts of 
proprietorship in inspecting his real estate, supervis- 
ing repairs and looking after the upkeep of his prop- 
erty, is not sufficient, in fact or law, to convict him 
of being connected with such a serious and odious 
charge as that of managing a house of prostitution or 
the more revolting accusation of receiving, sharing 
in, or deriving benefit from the earnings of a prosti- 
tute. It is a notorious fact, especially in the large 
city of San Francisco, that many alien and citizen 
property owners rent premises which are used for 
houses of ill-fame, and yet, up to this time, no immi- 
gration officer has ever attempted to arrest these alien 
property owners and attempted to deport them because 
of the rentals they receive simply in the capacity of 
landlords upon the theory that, in receiving their 
rents, they are in effect receiving, sharing in or de- 
riving benefit from the earnings of prostitutes. Such 
an absurd attitude has as yet not been taken by the 
immigration officers. YET THAT IS PRACTI- 
@aLLY THE POSITION THEY TAKE IN Tis: 
SUING WARRANTS OF DEPORTATION 
AGAINST THE KATZ BROTHERS UPON 
iat PVIDENCE PRESENTED [IF INDERD: 
THE MATTERS PRESENTED CAN BE DIG- 
NIFIED BY THE NAME OF EVIDENCE. 


The same objections, as to deprivation of the right 
of cross-examination and no notice being given of the 
taking of the affidavit of Charles W. Hanson, and 
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the same arguments as to being thereby deprived of 
a fair and full hearing, may be urged as with other 
affidavits previously mentioned. 

The next athidavit is that of Idarvey lo) Woelicen 
(Exhibit “MM”, p. 45, attached to petition for writ 
of habeas corpus; p. 94, Immigration Record), (see 
also Appellant’s Brief, pp. 35-36). This affidavit is 
also totally insufficient to constitute competent or le- 
gitimate evidence to support any charge that Harry 
Katz was connected with the management of a house 
of prostitution or was found receiving, sharing in, 
or deriving any benefit from the earnings of a pros- 
titute. He attempts to state: “That during the win- 
ter of 1912-1913, he has seen Dr. Harry H. Katz 
about the house APPARENTLY | superintending 
the repairing. That he BELIEVES and is of the 
OPINION that the house referred to is owned by 
the Katz brothers, known as Joe and Harry.’ His 
belief and his opinion and what was “apparently” 
going on as to repairs certainly do not constitute 
competent or legitimate evidence. Furthermore, even 
if the house were owned by Harry and Joe Katz, how, 
in the name of common sense, would that fact justify 
the inference that either of them was connected with 
the management of a house of prostitution or that 
either of them was ever found receiving, sharing tn, 
or deriving benefit from the earnings of a prostitute. 
Not a single one of the prostitutes was called upon to 
testify, in spite of the vigilance of the immigration 
inspector who went to the extreme, after investigat- 
ing the situation at Colfax, to telegraph to Wash- 
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ington, D. C., for a telegraphic warrant of arrest for 
Joseph Katz, ignoring for the time being Harry Katz. 
Not a single man or woman testifies directly or indi- 
rectly that Harry Katz was connected with the man- 
agement of any house of prostitution. In fact, after 
1909, Harry Katz had nothing whatever to do as 
landlord of any premises in Colfax rented for immoral 
purposes. ‘There is not a single shred of evidence 
that Harry Katz ever received or shared in or de- 
rived any benefit from the earnings of any prostitute. 

The same objections, as to deprivation of the right 
of cross-examination and no notice being given of the 
taking of the affidavit of Harvey L. Wolfsen, and 
the same arguments as to being thereby deprived of 
a fair and full hearing, may be urged as with other 
affidavits previously mentioned. 

The next affidavit, that of Robert F. Pottol (Ex- 
hibit “MMa”, p. 4514, attached to petition for writ 
of habeas corpus, p. 79, Immigration Record), (see 
appellant’s opening brief, pp. 32-33), establishes noth- 
ing and relates simply as to the character of the house 
run by Nellie White. There is no dispute about the 
fact that Nellie White ran a place of ill-fame. There 
is no dispute about the fact that she rented the 
place from Joseph Katz, who was her landlord. 
There is no evidence that Harry Katz was landlord 
or had the slightest interest in the place except possi- 
bly as a brother of Joseph Katz. Joseph Katz swears 
that he was the sole owner of the land and house. No 
one contradicts him. Harry Katz swears that he had 
no interest in the land and house rented by his brother 
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Joseph Katz to Nellie White. No one contradicts 
him. As was well said in Ex parte Lam Pui, 217 
Fed. 456-407: “It is also elementary that mere sus- 
picion, conjecture, speculation, is not evidence, neither 
can it be made the basis for finding a fact in issue.” 

There is no evidence at all against Harry Katz 
except suspicion, conjecture, speculation, information 
and belief, opinion, etc. 

As to the next affidavit, that of Jeannie K. Ponten 
(Exhibit “NN”, p. 46, attached to petition for writ 
of habeas corpus; p. 81, Immigration Record), (see 
appellant’s opening brief, pp. 34-35), which is similar 
in its purport with that of Robert F. Pottol, just re- 
ferred to (Exhibit “M[Ma”, p. 4514), the same may 
be said as of that of Robert F. Pottol. 

Also the same arguments as to deprivation of right 
to cross-examine and the fact that no notice whatever 
was given of the taking of the affidavit are advanced 
as to the Robert F. Pottol and Jeannie K. Lobner affi- 
davits, just referred to. 

The next affidavit is that of Minnie G. Williams 
(Exhibit “OO,” p. 47, attached to petition for writ of 
habeas corpus; p. 94x of Immigration Record), (see 
appellants’ Opening Brief, pp. 36-39.) This lady also 
gave an affidavit in support of the application for the 
warrant of arrest which has been previously referred 


“information and belief” ath- 


to as one of the nine 
davits sworn to before the warrant of arrest was issued. 
(Scewkexhibir “L”, attagheds to petition tior aiion 


habeas corpus.) 
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This second affidavit of Minnie G. Williams is also 
sadly lacking in merit as evidence. She states that: 
“Tt is the firm belief of the affiant that the aforesaid 
house, occupied by Nellie White, was the headquarters 
of Harry H. Katz whenever he was in Colfax.” But 
such “firm belief” is not evidence. Even if it were, 
that fact does not establish that Harry Katz was con- 
nected with the management of a house of prostitution 
or that he ever received, shared in, or derived any 
benefit whatever from the slightest earnings of a pros- 
titute. 

Her statements, in this affidavit, that lumber bills 
were made out at times in the name of Harry Katz 
does not establish that Harry Katz is connected with 
the management of a house of prostitution or that he 
received or shared in or derived benefit from the 
earnings of a prostitute. Such fact does not establish 
anything derogatory to either Harry Katz or Joseph 
Katz, Ihe statement: “The affiant has been in a 
position to observe many times Joe Katz and Harry 
Katz in conference with each other, discussing legal 


» is so absurd that it deserves but 


looking documents,’ 
to be mentioned to be condemned. The further state- 
ment that: “The Katz brothers were, to all appear- 
ances, a close corporation in their business affairs,” 
is nothing more than the mere absurd conclusion of 
the affiant. Even if they were a “close corporation 
in their business affairs,” how does such absurd state- 
ment sustain the serious charge that Harry Katz was 
connected with the management of a house of pros- 


titution or that he ever in one single instance received, 
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shared in, or derived benefit from any earnings of a 
prostitute. Not a single man or woman testifies di- 
rectly in support of such charges. It is significant 
that no policeman, or constable, or other law officers 
in Colfax testify to such charges or to such a state of 
facts from which the deduction or inference might 
legitimately and fairly be drawn that Harry Katz 
was connected with the management of the place 
run by Nellie White or ever received any of the earn- 
ings of any prostitute. Not a single one of the in- 
mates was called to testify to such state of facts. 

The same objection is urged, as to this afhant, as 
to the unfairness of the hearing in not being permitted 
to cross-examine afhant and in not being notified of 
the taking of her second afhdavit. 

The next affidavit is that of J. T. Taylor (Exhibit 
“PP”, p. 48, attached to petition for writ of habeas 
corpus; see p. 80, Immigration Record; see appel- 
lant’s opening brief, pp. 33-34). His affidavit is also 
totally insufficient. He testifies to the erection of the 
house owned by Joseph Katz some five years ago and 
testifies: “That during the erection of said house he 
frequently saw Harry H. Katz superintending and 
directing about the place and acting in a manner ind1- 
cating proprietorship.” ‘Vhis is nothing more than a 
statement of a mere conclusion. Even assuming it to 
be true, the fact that Harry Katz superintended and 
directed the erection of his brother’s house is no evi- 
dence, in fact or law, that he was connected with 
the management of a house of prostitution or ever re- 
ceived any earnings of a prostitute. 
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The same objection is urged, as to this affiant, as to 
the unfairness of the hearing in not being permitted 
to cross-examine afhant and in not being notified of 
the taking of the affidavit. 

The next affidavit is that of William J. Carter (Ex- 
impits OO”, p. 49, attached to petition for writ of 
habeas corpus, p. 95, Immigration Record). This 
affidavit is subject to the same infirmity as all the oth- 
ers. It does not purport to state facts, but mere opinion 
or belief. He says: “That it was reputed to be the 
property of Katz brothers.” ‘This is a mere conclusion 
of affiant and certainly hearsay. 

The same objection is urged, as to this affiant, as 
to the unfairness of the hearing in not being permitted 
to cross-examine afhant and in not being notified of 
the taking of the affidavit. 

The next affidavit is that of Charles H. Hill (Ex- 
hibit “RR”, p. 50, attached to petition for writ of 
habeas corpus; pp. 77-78, Immigration Record; see 
appellant’s opening brief, pp. 10-12). This gentle- 
man was a resident of New York at the time of giv- 
ing his affidavit. There was certainly no oppor- 
tunity to cross-examine him except by going to New 
York. No notice whatever of the taking of his affi- 
davit was given the appellee and he knew nothing 
about it until it was actually used against him. The 
affant alludes to things that happened in 1909. As 
we have stated, the Act of March 26, 1g1o, is not 
retroactive, assuming that Harry Katz did anything 
in 1909, which we deny, which would subject him to 
deportation. He states: “That to the best of his knowl- 
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edge and belief the said Harry Katz conducted the 
said house, known generally to the people of Colfax 
as a house of prostitution.” It is respectfully sub- 
mitted that the mere belief of the afhant Hill is not 
legitimate evidence, but, aside from that, he admits 
that he has not lived in Colfax since April, 1910, and 
his statements are with reference to matters which 
transpired in 1909, previous to the passage of the 
Act of March 26, 1gto. 

We have already alluded to the inability to cross- 
examine the afhant Hill and to the fact that no notice 
whatever was given as to the taking of his affidavit, 
whereby we might have prepared, forwarded and 
pled him with cross-interrogatories. 

The next document, purporting to be a sworn afh- 
Gavit, 1s thatof Ieucy f. 5S; Peers (i xinbite Soup 
51, attached to petition for writ of habeas corpus, pp. 
75, 76, Immigration Record; see appellant’s opening 
brief, pp. 2-5.) This is a most curious document, in- 
troduced against Harry Katz and Joseph Katz, under 
the guise of a sworn affidavit. It purports to be signed 
and sworn to by “L. F. S. Peers, Secretary of the Com- 
mittee of Fitteen,’ It violates all the rulesvorac a. 
dence and purports to be in the nature of a report, 
by the Secretary of the Committee of Iiticcnon 
efforts to stamp out houses of prostitution in Colfax. 
It contains nothing more than matters of hearsay, in- 
formation and belief, and other rash and irresponsi- 
ble statements unworthy of the name of evidence. A 
mere reading of this so-called affidavit will convince 
this Court of its worthlessness. This alleged affidavit 
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is really “hearsay of hearsay”. It concludes: “The 
above facts were collected by the Committee of Fif- 
teen—composed of women who have undertaken to 
rid their community of the houses of prostitution—and 
it has authorized its Secretary to sign the same before 
a Notary Public.” Therefore, the Committee of Fif- 
teen first collected facts, so called, and then told these 
facts to its Secretary and its Secretary collated these 
facts in her sworn affidavit, one of the affidavits upon 
which it is sought to deport both Harry Katz and 
Joseph Katz. 

One of the statements made by Mrs. L. F. Peers is: 


“The immigration service was notified and Mr. 
Griffiths came to Colfax to investigate the mat- 
ter. TUhe inmates of the redlight district were 
brought into court and examined by Mr. Grif- 
ie se (exhibit So , Pp. 51.) 


Although the inmates were examined by Immigra- 
tion Inspector Griffiths in court, not a single one ven- 
tures to say that Harry Katz had anything to do 
with the management of the place run by Nellie 
White or that Harry Katz or his brother Joseph 
Katz ever received, or shared in, or derived any bene- 
fit whatsoever from the earnings of any of the in- 
mates. 

We make the further objection as to deprivation 
of right to cross-examine Mrs. L. F. S. Peers and 
the fact that no notice was given of the taking of this 
so-called affidavit, and the unfairness of the hearing 
in that respect. 

The next document used against appellee, Harry 
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Katz, is what purports to be a certified copy or ab- 
stract of the proceedings in the case of the People of 
the State of California against Harry H. Katz (Ex- 
hibit “TIT”, p. 53, attached to petition for writ of 
habeas corpus; pp. 98-99, Immigration Record; see 
appellant’s opening brief, pp. 13-17). 

This record relates to occurrences up to July 22, 
1909, a considerable period prior to the passage of the 
Amendatory Act of March 26, 1910. As already 
stated, the Act of March 26, 1910, is not retroactive. 
Furthermore, the abstract shows that: 


“District Attorney Tuttle made a statement, 
that an understanding was had with the defend- 
ant and his attorney, that the house referred to 
in the complaint should not be used or let here- 
after for immoral purposes, and with that pur- 
pose in view, and the consent and acquiescence 
of the complainant herein, he made a motion to 
dismiss this case; and in consideration of all the 
circumstances in the case, and the improbability 
of conviction of the defendant in the event of pro- 
ceeding with the case to its close, on account of 
the bias of the jurors, the court dismissed the case, 
and discharged the jury, witnesses, and defend- 
eu Case de ia, 52a) 


It must be remembered that the house involved in 
the criminal proceedings in 1909 was disposed of by 
Harry Katz subsequent to July 22, 1909, and that it 
is not the same house owned by his brother Joseph 
Katz at the time of the arrest of Joseph Katz by the 
immigration authorities. “The house owned by Harry 
Katz, on July 22, 1909, was in an entirely different 
part of town from that afterwards acquired and owned 
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exclusively by his brother, Joseph Katz. (See afh- 
davits of H. H. Katz and Joseph B. Katz. Respond- 
iemexiibit A, pp. 129, 128, 127, 126, 125.) 

Furthermore the abstract of proceedings indicates 
that after July 22, 1909, the house owned by Harry 
Katz at that time was not used or let thereafter for 
immoral purposes. How this certified copy of abstract 
of proceedings is any evidence to support the charge 
against Harry Katz, that he was connected with the 
management of a house of prostitution, other merely 
than as landlord, or that he ever received, shared in, 
or derived any benefit from the earnings of any pros- 
titute, in the sense undoubtedly intended by the Amend- 
atory Act of March 26, 1910, that is, that he received, 
or shared in, or derived benefit from the earnings of 
a prostitute in the character of a maquereau, is in- 
comprehensible to us. 

The next interesting document introduced and used 
against the appellee, Harry Katz, as well as against 
his brother, Joseph Katz, is what is entitled: “State- 
ment of Counsel for Committee of Fifteen with Com- 
ments on Testimony Offered (Exhibit “TT”, pp. 85- 
86-87-89, attached to petition for writ of habeas cor- 
pus; p. 74, Immigration Record.) 

The statement is an argument presented by Frank 
V. Cornish, as attorney for Committee of Fifteen. 
What place it has in the hearings on the deportation 
proceedings against either Harry Katz or Joseph Katz 
we do not understand. It is not sworn to and contains 
many statements not established by witnesses under 
oath or with the benefit of cross-examination. 


46 


We charge that the use of such a document deprived 
both Harry Katz and Joseph Katz of a full and fair 
hearing, for the reason that the admission of such a 
document was clearly incompetent, irrelevant and 
immaterial, and did not constitute competent, or any, 
evidence. Furthermore, it deprived Harry Katz and 
Joseph Katz of full and fair hearings for the reason 
that nowhere in the immigration laws or in the rules 
established “not inconsistent with law” is there any 
provision for the appearance of special and private 
counsel to prosecute aliens charged with deportation 
offenses. Furthermore, the admission of such a “‘State- 
ment of Counsel for Committee of Fifteen with Com- 
ments on Testimony Offered”, containing, as it does, 
a vicious and unprovoked attack upon the appellee, 
must have influenced the Commissioner of Immigra- 
tion and the Secretary of Labor in their recommenda- 
tion and determination, respectively, to issue war- 
rants of deportation against the appellee, and the 
partisanship and bias and prejudice of the good ladies 
of Colfax composing the Committee of Fifteen and 
of their learned and able attorney could not but fail 
to create an impression, in the minds of Examining 
Inspector Griffiths and Examining Inspector Ains- 
worth and Commissioner of Immigration Backus and 
of the various officials connected with the Department 
of Labor in Washington, in issuing the warrants of 
deportation, unfavorable to the appellee. Such doc- 
uments, and such tactics, permitted by the immugra- 
tion officials, to be used against the appellee, un- 
doubtedly prevented him from having that full, fair 
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‘and impartial hearing which the laws of this country 
guarantee to the meanest and humblest person. We 
think that further argument, as to the inadmissibility 
of the document referred to and the deep prejudice 
it must have created against the appellee, thereby 
depriving him of a fair and impartial hearing, is 
unnecessary and superfluous. 

The next document used against both Harry and 
Joseph Katz is a report made by Examining Inspector 
Griffiths to his superior, the Commissioner of Immi- 
ratron, on june 12, 1914. (Exhibit “VV”, p. 59, 
attached to petition for writ of habeas corpus, p. 111, 
Immigration Record; see appellant’s opening brief, 
PP. 43-45.) 

This report is not sworn to and is made by Exam- 
ining Inspector Griffiths in his official capacity. It 
refers to matters not sworn to by a single witness, and 
refers to other matters clearly incompetent, irrelevant 
and immaterial. ‘The use of any such official report 
against appellee, as evidence against him, was cer- 
tainly unfair and deprived him of a full and fair 
hearing. 

As already stated, if the report of Examining In- 
spector Griffiths be regarded simply in the nature of 
a recommendation to his superior, the Commissioner 
of Immigration, no objection could be made to it on 
that ground. But an examination of that report shows 
its unfairness to these Katz brothers in that it pur- 
ports to report matters as proved facts against them, 
when the record shows that not a single witness swears 
to any such facts. Further, the absurdity of the situ- 
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ation is realized and the unfairness of the whole pro- 
ceeding appreciated when the record shows that In- 
spector Griffiths is the original investigator of the 
charges against the appellee; that he is the arrest- 
ing officer; that he is the inquisitor, that is, the exam- 
ining inspector who has charge of the secret examina- 
tions and hearings; that he is the judge who makes his 
recommendation to his chief, the Commissioner of 
Immigration. Such being the fact, how, in the name 
of justice, his report, containing statements of fact 
against the Katz brothers, which he claims to have 
gathered from his investigations of a secret and private 
Mature, can be dignihed by the mame et evidences 
inexplicable to us. Such a proceeding is intolerable 
and a prostitution of justice itself. Its unfairness is 
obvious. 

As was well said by District Judge Holt, in the 
frequently cited case of United States etc. v. Williams, 
185 Fed. 598, 599, after referring to the usual proce- 
dure in deportation proceedings: 


“Tt is, of course, obvious that such a method of 
procedure disregards almost every fundamental 
principle established in England and this country 
for the protection of persons charged with an of- 
fense. * * * The whole proceeding 1s usu- 
ally substantially in control of one of the inspect- 
ors, who acts in it as informer, arresting officer, 
inquisitor, and judge. ‘The secretary who issues 
the order of arrest and the order of deporation is 
an administrative officer, who sits hundreds of 
miles away, and never hears or sees the person 
proceeded against or the witnesses. Aliens, if ar- 
rested, are at least entitled to the rights which such 
a system accords them; and, if they are deprived 
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of any such right, the proceeding is clearly IR- 
REGULAR, AND ANY ORDER OF DE- 
PORTATION ISSUED IN IT INVALID.” 


Such a report of the examining inspector, purport- 
ing to state as facts matters he claimed to have dis- 
covered in his investigations, not even being sworn to 
and the inspector not offering himself as a witness so 
that he might be cross-examined, was eminently im- 
proper and deprived the appellee of that full and 
fair hearing guaranteed to every one by the laws of 
this country. As was well said, in Ex parte Lam Fuk 
Tak, 217 Fed. 468, 459, of a somewhat similar situa- 
tion to that developed in the case at bar: 


“At this point the inspector puts in a record: 
‘On the occasion of the visit to that laundry by 
the inspector in charge, on or about December 
20, 1913, this Chinaman was found engaged in 
laundry work there—126 Market Street.’ * * * 

“Except for the statement inserted in the rec- 
ord, not under oath, and doubtless without the 
knowledge of the petitioner, by the inspector, 
there is not a scintilla of evidence tending to es- 
tablish the charge that petitioner obtained his 
certificate of admission by false or fraudulent 
representation. Jt 1s manifestly improper for an 
inspector, who has a person in his custody charged 
with the duty of giving him an opportunity to 
show cause why he should not be deported, to in- 
sert in the examination his own unverified state- 
ment regarding the very matter in controversy. 
If he wishes to become a witness against the alien, 
he should offer himself in the regular way. The 
petitioner and his counsel should have an op por- 
tunity to confront and cross-examine him. 


phone SPATEMENT OF THE SNSPEC- 
TOR MUST BE STRICKEN OUT AND 
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DISREGARDED. THE FACT THAT fT IS 
INSERTED IN THE RECORD TENDS 
STRONGLY TO SHOW THAT  PETI- 
TIONER WAS NOT GIVEN A FAIR 
Pe Ak UNG: ELIMINATING es 
STATEMENT, THERE 1S NO EV DENCE 
UPON WHICH THE ORDER FOR DE- 
POR TATION CAN BE SUSTAINED Sib 
THE PETITIONER BE DISCHARGED 


And, in Ex parte Piastino, 226 Feds Rep. 205.9207. 
it was said: 
‘The statement of the inspector in this record, 
unsupported by oath, is not testimony. Even 
though it had been given under oath, it is not 


testimony which would be admitted in any court, 
as it is the inspector’s conclusion, etc.” 


Uhemmexteatindavit is that of Robert Ae cers. 
band of Lucy F. S. Peers, the Secretary of the Com- 
mittee of Pitteen, (Hxhibit “DDD,” p2 70, atizched 
to petition for writ of habeas corpus, p. 155, Immi- 
gration Record. See Appellant’s Opening Brief, pp. 
30-32.) 

That affidavit refers principally to Harry Katz. It 
relates to matters occurring in 1909—five years prior 
to the arrest of appellee. The affidavit is worthless 
as competent or any evidence of any facts to support 
the deportation of either of the Katz brothers. The 
affidavit abounds in hearsay statements, conclusions, 
information and belief, and other rash and irrespon- 
sible statements, unworthy of the name of evidence. 
Ilessays: 


“The affiant also avers that since that time 
(1909) the two brothers, Harry Katz and Joseph 
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Katz, have conducted a house of prostitution on 
the property described as lot 1 block 2, additional 
survey of the town of Colfax and it is a well 
known fact in Colfax that the Katz brothers were 
interested in the management of this house of 
prostitution over which Nellie White, a notorious 
prostitute, presided as madam.” 


This statement simply represents the conclusions of 
the affiant that “they have conducted” and “‘it is a well 
known fact.” The further statement: “The afhant 
avers that he has never heard these things denied until 
the arrest of Harry and Joseph Katz in 1914,” is not 
testimony of any fact. The mere fact that he never 
heard anything denied is no evidence of anything, 
especially when cross-examination is denied to the 
appellee and no notice given of the taking of this 
afidavit. The affidavit further states that ‘he has fre- 
quently heard” and “it was generally understood by 
the people of Colfax.” 

Such rash and improper statements do not consti- 
tute competent or legitimate evidence upon which to 
base an order of banishment, especially when cross- 
examination is denied and no notice given of the tak- 
ing of the affidavit. 

The next affidavit is that of Lucy F. S. Peers (wife 
of the previous affiant) and the Secretary of the Com- 
mittee of Fifteen, formed to rid Colfax of houses of 
prostimtion, (Hxhibit “EEE,” p. 77, attached to 
petition for writ of habeas corpus, p. 154, Immigra- 
tion Record. See Appellant’s Opening Brief, pp. 29- 
30.) 

This Honorable Court will observe that this is on/y 
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the third affidavit made by the energetic Mrs. Peers 
to deport the Katz brothers. She made the first affi- 
davit on February 24, 1914, being one of the nine 
“information and belief” affidavits in support of 
the application for a warrant of arrest. (Exhibit “J,” 
p. 10.) She made the second affidavit on May 29, 
noe, (Jescouloke ss” js i) 
document consisting of argument, reports of facts col- 


, that being the curious 
lected by other persons, hearsay, conclusions, etc. The 
present atadavit is the third. {Exhibit EME, "ps77.) 
In this affidavit, she endeavors to state an interview 
that occurred between herself and another affidavit- 
maker, Jeannie K. Mobmer (See Exhibit. i) “amie 
and the local District Attorney, George W. Hamilton. 
Of course, at this interview neither Harry Katz nor 
Joseph Katz was present, and yet the Immigration 
authorities courageously and remorselessly violated all 
the rules of evidence in permitting an affidavit to be 
used against the Katz brothers wherein Lucy F. S. 
Peers states a conversation that she had with George 
W. Hamilton, the District Attorney of Placer County. 

Not only are neither Harry Katz nor Joseph Katz 
bound by what she said or her affidavit-making friend, 
Jeannie K. Lobner, said, to George W. Hamilton, but 
such statements are the rankest kind of hearsay testi- 
mony and inadmissible in any court of Justice. 

Aside from that, it is but proper to state that George 
W. Hamilton, the former District Attorney of Placer 
County, directly contradicts the third affidavit of 
Lucy E, S. Peers and third of Jeannie Ky Lobitex, im 
an affidavit presented by him in behalf of the Katz 
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brothers dated August 29, 1914. (Exhibit “MMM,” 
Pp. 93, attached to petition for writ of habeas corpus, 
Immigration Record.) 

This affidavit of George W. Hamilton, in our judg- 
ment, so completely demolishes the absurd prosecution, 
attempted to be built up against the Katz brothers by 
the Committee of Fifteen, assisted by the over-zealous 
Immigration Officials and their special counsel, At- 
torney Frank V. Cornish, that we quote and set the 
same out in full: 


iiteres12020/069.{ HH. H. Katz and 
“Katz Cases. Joseph Katz. 


“STATE OF CALIFORNIA, 
SS 
SCOUNTY, OF PLACER. 


“GEO. W. HAMILTON, being first duly 
sworn, deposes and says: I am a resident of the 
City of Auburn, of the above county and state; 
an attorney at law therein, and have lived therein 
for over forty years, and practiced my profession 
therein for the past twenty-five years, and am now 
residing and practicing law at that place; that my 
attention and notice has just been called to two 
certain affidavits made by Lucy F. Peers and 
Jeannie K. Lobner, dated, respectively, July 31st, 
1914, and that I had not, previously, any notice 
or knowledge thereof, and that as to the state- 
ments therein contained, and the facts in relation 
thereto, deponent, respectfully shows, alleges and 
represents as follows, to-wit: 

“That in the month of August, 1913, I was the 
duly acting and qualified district attorney of said 
county and state, and that about that time I was 
visited, and besought by the ladies in question, to 
take some official action toward and directed at 
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the abatement and discontinuance of two houses 
of prostitution located in the City of Colfax, in 
said County and State. 

“That the said ladies stated and represented 
themselves to be members of a local committee 
known as and designated as the ‘Committee of Fif- 
teen,’ with the intention of, and the purpose, for 
its Organization and existence, of abolishing the 
above places. 

“That both of the above named persons, in that 
interview showed themselves to be entirely igno- 
rant of the provisions and requirements of the 
law, and in addition, advised and informed aff- 
ant that they intended to have the redress above, 
regardless of either the inclination or the disposi- 
tion of the district attorney, if he were not in- 
clined to pursue the course and procedure which 
they had devised to be followed therein. 

“That affiant did in that, and other conversa- 
tions, with the said ladies named, and other of 
the committee, use every honorable and reasonable 
argument and persuasion against their following 
out their alleged purposes, and explained that 
they could not, and would not be of assistance 
therein. 

“That afhant gave them all the information 
which he had, and assured them that he was con- 
Vinecd of the character of the houses, but tate 
did not then, or at any other time, use the names 
of any persons, other than the persons actually 
conducting the said houses, to-wit, Nellie White 
and Roma Burdell. 

“That affant had not then, and had never had 
any information, notice or advice that either H. 
H. Katz or Joseph Katz, were either the owners, 
or had otherwise to do with cither of the said 
houses. 

“That as such district attornev, and in pursuit 
of my official duties, IT had investigated said 
places, and while convinced of the character, I 
had never been advised that cither of the houses 
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were either directly or indirectly, or in the re- 
motest degree or manner, sustained or maintained 
by either of the Katz brothers. 

“That the agitations of the Committee of Fif- 
teen, of which Lucy F. Peers was the secretary, 
and Jeannie K. Lobner, the president, finally led 
to the formal presentation of the subject to the 
city trustees of the City of Colfax, the board of 
supervisors of the county, and the grand jury, and 
that each of these bodies publicly and formally 
acted thereon, and refused to take any action in 
the premises, and that it was not then, or at any 
of the public presentations of the subject, pre- 
tended or represented that the houses in question 
were contributed to, in any way, except by the 
above named persons, Nellie White and Roma 
Burdell, and at no time, except when this alleged 
charge against the above named Katz brothers 
was prepared, framed and presented to the fed- 
eral authority, was there any pretense thereof. 

“That with the utmost respect to the names and 
social standing of the ladies who have made and 
presented the above affidavits, that their actions 
and conduct has been repudiated and condemned 
by every public body in Placer County, and that 
the same is disclosed by the public record thereof. 

“That it has been their open and avowed boast 
that they would ruin those who did not share their 
views, or oppose their efforts, and that invariably, 
and without exception, every local body and com- 
mission, and persons conversant and advised of 
the situation, and of the motives of its advocates, 
has repudiated and condemned the movement and 
the methods of the committee. 

“GEO. W. HAMILTON. 


“Subscribed and sworn to before me this 29th 
day of Aug. 1914. 

“(SEAL) “Mary H. WALLACE, Notary Public.” 

This affidavit explains, much better than we can, 


the entire situation at Colfax and the reason for the 
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hatred and deep-rooted prejudice of the good ladies 
of Colfax against the Katz brothers. 

It is significant that the U. S. Attorney does not set 
out this affidavit, so favorable to the Katz brothers, in 
his Opening Brief. 

The next affidavit, the third affidavit of Minnie G. 
Willams (Exhibit “GGG”, p. 79, attached to peti- 
tion for writ of habeas corpus, pp. 148-148x, Immi- 
gration Record—see Appellant’s Opening Brief, pp. 
18-23) is the most remarkable of all of the affidavits 
or documents and reports presented against the Katz 
brothers and upon which warrants of deportation were 
seriously asked for. A reading of this remarkable 
affidavit, sworn to on July 29, 1914, will disclose to 
this Honorable Court to what lengths persons will go 
who, although their intentions are well meant and to 
be commended, are ignorant of the rules of evidence 
and of the laws of the land, and who are willing, in 
their zeal and partisanship, to prostitute justice itself 
to accomplish their aim. 

This remarkable afhdavit of Minnie G. Williams 
contains a mass of rash and irresponsible statements, 
many of which are clearly hearsay, others based on 
information and belief, conclusions, opinions, and any- 
thing and everything except legitimate and competent 
evidence. In fact, the affidavit seems to be rather an 
argument in which the affiant does not hesitate to heap 
tirades of abuse on the Katz brothers. Minnie G. 
Williams has much to learn about the rules of law. 
She makes the astounding and revolting statement in 
her affidavit of July 29, 1914, that: “INFORMA- 
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MiGiiwxyND BELIEF 18S ALE THAT iS RE- 
OUTED BY LAW.” 


Every other affiant, who seeks to deport the Katz 
brothers, seems likewise imbued with the idea that 
“information and belief is all that is required by 
law” to banish the Katz brothers. This view of the 
law seems to have been shared by the immigration 
officials themselves, for they accepted these absurd 
and outrageous affidavits and acted upon them when 
ordering the deportation of the Katz brothers. 

Not only does Minnie G. Williams, in this third 
affidavit, heap abuse upon the Katz brothers and in- 
dulge in such rash and irresponsible statements that 
the affidavit, so called, is not worthy of consideration 
at all as evidence against the Katz brothers, but she 
goes to the extent of upbraiding the inoffensive at- 
torneys who happen to represent the Katz brothers 
and she says: ‘We pray that unscrupulous lawyers 
may not be permitted to juggle with the laws of the 
State and Nation—we pray that justice may be al- 
lowed to prevail.” (Exhibit “GGG”, p. 81.) Such 
irresponsible and ill-advised statements are the most 
convincing evidence of the unfairness of the hearings 
Bceomdea to the Katz brothers and of the fact that 
they were ordered deported, not on evidence, but on 
suspicion, conjectures, surmises, abuse, passion and 
prejudice. We cannot refrain from again quoting 
from the opinion of Judge Reed in Manges v. #V hit- 
field, supra, that the examination 


“must be a lawful proceeding, the charge estab- 
lished by competent evidence, and the aliens 


58 


afforded a fair hearing and opportunity to dis- 
credit or disprove the evidence adduced against 
them. Such an opportunity requires that they 
have the benefit of counsel at every stage of the 
proceedings after their arrest, with the right to 
cross-examine witnesses whose testimony is to be 
used against them. * * * The right of cross- 
examination is one of the principal, as it is one 
of the surest, tests which the law affords for the 
ascertainment of the truth in all disputed matters 
Of@tact, 9" "lt is contended ingbehalimens 
the inspector that he is authorized under rule 22 
of the Bureau of Immigration to arrest and ex- 
amine the petitioners after the warrant for their 
arrest was issued, without informing them of their 
right to counsel, and to deny to them the right 
upon the hearing required to be given them until 
such time as he may see fit to thereafter permit 
them to have’counsel. If that is the effect of the 
rule, it is inconsistent with the usual and uniform 
procedure in all judicial proceedings under the 
laws of the United States wherein it 1s sought to 
deprive persons lawfully therein of their personal 
and property rights, and but emphasizes the neces- 
sity of immigration officials following strictly the 
law providing for the deportation of aliens, to the 
end that they shall not be deported, except upon 
legal evidence, which establishes, with reasonable 
certainty, at least, the charges upon which it ts 
sought to deport them.” 


District Judge Connor, in Ex parte Lam Pui, 217 
Fed. 456, 4065, after quoting from Judge Reed in 
Hanges v. IVhitfield as above set forth, says: 


“Long, and frequently sad, experience teaches 
that when officers entrusted with the administra- 
tion of laws affecting the liberty of men are per- 
mitted to set aside and disregard those safeguards 
which the wisdom of the ages have set up for the 
protection of liberty, in respect to those of one 
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mec Or color, one creed or clime, it 18 but a 
short, and easily taken, step to do so when the 
liberty of the citizen is involved. If necessity, 
or the public safety, demands that swift, unusual, 
and summary methods of procedure be permitted, 
the power should be conferred by the people’s 
representative in Congress in clear and unmis- 
takable terms, and not by rules of departments 
conferring such power upon inspectors.” 


The next affidavit is that of Jeannie K. Lobner, also 
her third affidavit to secure the deportation of the 
Katz brothers (Exhibit “FFF”, p. 78, attached to 
petition for writ of habeas corpus, 152 Immigration 
Record). 

This affidavit is identical in language with that 
sworn to by Lucy F. Peers, also her third affidavit, 
to obtain the deportation of the Katz brothers (Ex- 
moi HE”. p. 77). In fact, they are probably 
carbon copies of one and the same affidavit. Jeannie 
imlonner, like Lucy F. Peers, pretends to state an 
interview that occurred between herself and the other 
afidavit maker, Lucy L. Peers, and the local District 
Attorney, George W. Hamilton Obviously, such afh- 
davit is the grossest kind of hearsay and not binding 
on either of the Katz brothers, neither one of them 
being present. 

The next affidavit is still another affidavit, the 
jourieeby Minnie G. Williams (Exhibit “HHH”, 
p. 82, attached to petition for writ of habeas corpus, 
151 Immigration Record). It is dated August 1, 1914. 

This affidavit is on a par with all of the other 
afidavits. It cannot be dignified by the name of evi- 
dence. It is based upon such absurd statements as: 
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“It is commonly understood;” ‘according to general 


repute;” “it is understood;” “it has generally been 


accepted aS atact, |. 


no one was ever heard to deny.” 

Furthermore, the same objection as to deprivation 
of right of cross-examination and failure to give notice 
of the taking of the affidavit is urged as is contended 
with reference to the other affidavits. 

The next curious document purports to be a peti- 
tion of certain of the citizens of Colfax, dated July 
29, 1914, addressed to the Secretarynet Vabor sake 
hibit “III”, p. 83, attached to petition for writ of 
habeas corpus, pp. 147-148, Immigration Record—see 
Appellant’s Opening Brief, pp. 23-26). This petition 
contains the names of all of the persons who had given 
affidavits, some of them as many, as we have seen, as 
four afhdavits, against the Katz brothers, and perhaps 
a few others. Jt is not even sworn to. It is the 
rankest kind of an information and belief paper, and 
would be inadmissible in any court of the land or in 
any other proceeding, administrative or otherwise, save 
possibly an immigration proceeding, where anything 
and everything seem to be admitted and accepted by 
some immigration officials in order to deport persons 
whom they deem undesirable aliens. ‘The appeal to the 
Honorable Secretary of Labor is couched in such ex- 
pressions as: “It has been a matter of common 
knowledge that they were profiting by the earnings of 
prostitutes;” and: “We, the undersigned, again affirm 
our belief of the guilt of Harry and Joseph Katz.” 

It must be evident that the use of such a petition 
must have inflamed the Immigration Officials at Angel 
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Island and had a deep prejudicial effect upon the 
Secretary of Labor and deprived the appellee of that 
full and fair hearing which “the eternal principles of 
justice and right” accord them. (Language used in 
U.S. v. Redfern, 180 Fed. 500.) The appellee and 
his brother are pictured as monsters and fiends, and 
such appeal could not have any effect other than to 
deeply prejudice their cause before the administrative 
officers at Angel Island and Washington, resulting in 
their unlawful deportation. 

The next remarkable document, used against the 
Katz brothers, is a letter and brief, dated August 18, 
1914, on the part of Frank V. Cornish, City Attorney 
of Berkeley, and special counsel for the Committee of 
Fifteen (Exhibit “JJJ”, p. 85, attached to petition 
for writ of habeas corpus, 146 Immigration Record). 

This brief is addressed to the Honorable Secretary 
of Labor and is in the nature of an appeal to the 
Honorable Secretary of Labor to deport the Katz 
brothers. It contains a severe criticism of the show- 
ing made by the attorneys for the Katz brothers. It 
purports to state as facts matters not proved at all, 
either directly or by any just or legitimate inferences. 
It furthermore apparently contains suggestions to the 
Examining Inspector or to the Commissioner of Im- 
migration—certain suggestions as to what should be 
incorporated in the adverse recommendations of the 
Examining Inspector and of the Commissioner of 
Immigration such as: ‘Insert for emphasis just after 
remarks about representative men:” (Ussdatene 4 JL)”, 
p. &: “Put in something about the men making afh- 
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davits being interested in saloons, or the friends of 
Sal@onemen. (Eadie |i) ee ccr) 

This letter and brief of Attorney Cornish indulges 
in other severe invectives against the Katz brothers, 
but the great difficulty about the brief and letter is 
that it has no facts to support the abuse heaped upon 
the Katz brothers. But, aside from that, we respect- 
fully submit that it was improper to admit such a brief 
and letter against the Katz brothers; that the per- 
nicious activity of the special counsel for the Com- 
mittee of Fifteen deeply prejudiced the cause of the 
Katz brothers in the minds of the Immigration Off- 
cials, and effectually deprived them of a fair and 
impartial hearing; that there is no authority in the 
immigration laws or rules of procedure for the em- 
ployment and appearance of special counsel to assist 
the Immigration Officials; that such practice is evi- 
dence per se of unfairness and is most reprehensible. 
That the use of such brief constituted an unfair hear- 
ing under the law declared in Ex parte Lam Fuk 
dak 217 Fed. Rep. 400, 200. 

Such documents, and such tactics, permitted by 
the Immigration Officials, to be used against the 
appellee and his brother, undoubtedly prevented 
them from having that full, fair and impartial 
hearing which the laws of this country guarantee 
to the meanest and humblest person. As was well 
said in Ex parte Plastino, 236 Fed. R. 295, in a 
case involving deportation on the same charge of 
receiving, sharing in, or deriving benefit from the 
earnings of a prostitute: “Justice never hesitates 
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in according a fair hearing; on the contrary, guar- 
antees it to the worst criminal.” 

The next affidavit, and the Jast, is that of Ed- 
ward H. Horn, made August 1, 1914 (Exhibit 
“KKK”, p. 90, attached to petition for writ of 
habeas corpus, p. 153, Immigration Record—see 
Appellant’s Opening Brief, pp. 26-27). It is an exact 
duplicate of one of the many afhdavits of Minnie G. 
Williams; perhaps a carbon copy; it is dated on the 
same day, to-wit, August 1, 1914. (Compare Exhibits 
Pelt!” and “KKK”, pp. 82-90.) It is subject te 
the same vices, such statements being permitted as 
“It was commonly understood;” “According to gen- 
eral repute;” “It is understood;” “No one was ever 
heard to deny.” 

The next document is a second adverse report and 
recommendation of Examining Inspector Griffiths, 
fated \wlys23, roi4. (Exhibit “LLL”, p. o7 gate 
tached to petition for writ of habeas corpus, p. 166, 
Immigration Record—see Appellant’s Opening Brief, 
Pp. 45.) 

This document is subject to the same criticisms and 
objections urged to a previous adverse report and 
recommendation of Inspector Griffiths. (Exhibit 
BY”, ps5) 

It should be explained, in this connection, that the 
cases were closed and submitted on June 19, 1914 (see 
xt WW" pp. 63-64). The records in both cases 
were sent on to Washington for consideration and ac- 
tion. ‘Thereafter, the authorities in Washington ex- 
pressed doubt as to the deportability of the Katz 
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brothers upon the evidence then presented, and called, 
from the Commissioner of Immigration, for further 
evidence and investigation “into the managerial rela- 
tion of the Katz brothers to the house of prostitution 
in that town, of which Nellie White was the madam, 
in February last.” (See Report and Recommenda- 
tion of Examining Inspector Griffiths, of July 23, 
1914, Exhibits “HH”, “LL”, pp. 39-40; see also pro- 
ceedings at third and last hearing of September 2, 
1914, Exhibit “CCC”, p. 73, 141 Immigration Rec- 
ord.) 

Insofar as this adverse report and recommendation 
purports merely to be an adverse report and recom- 
mendation it, of course, 1s unobjectionable as a matter 
of law, however false and fallacious may be the prem- 
ises upon which it is based; but when this adverse re- 
port and recommendation purports to state certain 
matters, as facts against the Katz brothers, as the re- 
sult of the private and secret investigations of the Ex- 
amining Inspector then it becomes an offensive and 
vicious document inadmissible in any court of justice 
in the land; it is clearly hearsay information and be- 
lief, abounds in conclusions, opinions; the statements 
are those of a prejudiced and partisan officer; it is 
not sworn to; there is no cross-examination of the 
officer; he is not offered as a witness; such a docu- 
ment has no place in any proceeding, administrative 
or otherwise, where the liberty of a person is involved, 
especially where the penalty is as serious and irre- 
parable as that of banishment. 

Furthermore, the matters in the adverse report and 
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recommendation stated as facts against the appellee 
are not supported by any direct evidence or any evi- 
dence or circumstances testified to by witnesses from 
which any just and legitimate inferences against the 
appellant can be drawn. 


Ex parte Lam Fuk Tak, 217 Fed. Rep. 468, 
409. 


In this connection, it should be stated that, when 
the officials at Washington ordered a re-investigation 
as to the managerial relation of the Katz brothers 
with reference to the place run by Nellie White, it 
was apparently directed to the ownership of the furni- 
ture and personal belongings in the house rented by 
Nellie White, the idea evidently being that, if the 
proofs showed that the Katz brothers had bought the 
furniture for the house, that would be evidence of the 
fact that they were connected with the management 
of such a place. 

Outside of the conjectures and surmises of Examin- 
ing Inspector Griffiths, and other matters stated by 
him, entirely unsupported by any evidence, it was 
afirmatively shown that neither one of the Katz 
brothers furnished the place, and that Joseph B. Katz 
_had nothing to do with the place except in the mere 
capacity of landlord, such as paying water-bills, taxes, 
repairs, etc., as owner of the property. 

The affidavit of George J. Meister, connected with 
the furniture store of Breuner & Company of Sacra- 
mento, effectually disposes of any pretense that the 
Katz brothers furnished the place as a house of ill- 
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fame for Nellie White. (See Exhibit “KK”, p. 43, 
attached to petition for writ of habeas corpus, 132 
Immigration Record.) His affidavit shows that Nellie 
White furnished the place herself. Both of the Katz 
brothers emphatically deny that they ever furnished 
the house for any such purposes. 

This completes an examination of every single affi- 
davit, or paper, offered against the appellee and dis- 
closed to his attorneys. 

The affidavits and evidence introduced on behalf of 
Harry Katz completely refute the two accusations 
made against him in the warrant of arrest. Some 
twenty-one affidavits of reputable citizens of Colfax, 
Sacramento, Stockton and San Francisco, were intro- 
duced as to his good character and the fact that he 
is a hard-working chiropodist, having a clientele in 
Sacramento, Stockton, Colfax and other interior towns. 
The evidence shows affirmatively that he moved from 
Colfax in 1910 and has since resided chiefly in Sac- 
ramento, but that he makes trips to Stockton, Colfax 
and other interior towns plying his trade as a chiropo- 
dist. He does not own the property, as to which the 
present controversy has arisen. He so swears and he 
is fully corroborated by his brother Joseph Katz, who 
swears that he alone owns the property. The prop- 
erty he did own in 1909, another and an entirely dif- 
ferent piece of property, he has disposed of and this 
was prior to the passage of the amendatory act of 
March 26, 1910, which is not retroactive. Whatever 
financial arrangements he may have had with his 
brother, Joseph Katz, in lending him money to make 
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repairs or in paying for lumber bills, that fact of 
itself does not establish the charges alleged against 
him in the warrant of arrest. 

Without further elaborating upon the voluminous 
record presented, we respectfully submit that, as is so 
appositely stated by Judge Connor in Ex parte Lam 
Put, supra, “mere suspicion, conjecture, speculation, is 
not evidence, neither can it be made the basis for find- 
ing a fact in issue.” 

Having disposed of the proposition that there is no 
evidence whatever worthy of the name to support the 
warrant of deportation, we also make the point that 
in the admission of the various afhdavits, reports, 
documents, briefs, etc., the appellee was denied a fair 
and impartial hearing. ‘That question has practically 
been considered and maintained in the previous pages 
of this Opening Brief. It is so interwoven with the 
absence of competent and legitimate evidence that to 
consider one is to consider the other. 

We further invoke the doctrine enunciated in 
Hanges v. Whitfield, supra, and Ex parte Lam Pui, 
217 Fed. Rep. 456, to the effect that the appellee was 
denied a full and fair hearing in failing to apprise 
him that he was entitled to the benefit of counsel at 
the very outset of the secret and preliminary hearing 
instead of at the end thereof. 

eomvvdssaid in Ex parie Lam Pur, 217 Fed, Rep, 


pp. 456, 405: 


“Just why the inspector failed to inform peti- 
tioner, before subjecting him to the examination, 
of his right to have, and an opportunity to pro- 
GUE, counsel, is not easy to understand. Such 
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conduct is so utterly at variance with the course 
pursued by all judicial officers, both State and 
Federal, that it arrests the attention and jars the 
conception of fair procedure.” 


Several other matters, depriving the appellee of a 
fair and impartial hearing, could be also urged, but 
we are satisfied that we have demonstrated that there 
is no suflicient competent, or any, evidence to support 
either of the warrants of deportation against the Katz 
brothers. 

Aside from these several palpable violations of 
what should constitute a full and fair hearing, it is 
well settled that the burden of proof is on the Im- 
migration Officials. 


U.S. ex rel. Castro v. Williams, 203 Fed. 155. 


It is not sufficient to raise a doubt. 
Ue Save cloneim. 21 4 Piedar. co: 


One cannot be deported on insufficient or illegal 


evidence. 


Ex parte Yabucania, 199 Fed. 86s. 


Immigration Officials cannot act arbitrarily in re- 
fusing to believe persons sought to be deported or 


their witnesses. 


U.S. v. Lee Chung, 206 Fed. 367; 
In re Jew Wing Toy, 91 Fed. 240; 
Wong Ching v. U7 5), 170) car 182, O56 Cae 
Peer oe: 
U.S. v. Leung Samet al, 14a can 7e2. 
“In determining whether aliens are entitled to 
admission, the Immigration authorities act in an 


69 


administrative and not a judicial capacity, and 
must follow definite standards and apply general 
rules.” 


PM ve Ul, 203 Fed, 162, 


“Congress has seen fit to vest the final decision 
as to the right of aliens to enter the country in 
the Department of Commerce and Labor, but 
that department is governed by certain rules and 
regulations which must be strictly construed in 
conformity with the eternal principles of justice 
and right.” 

“Tt is fundamental in American jurisprudence 
that every person is entitled to a fair trial by an 
impartial tribunal.” 


U.S. v. Redfern, 180 Fed. 500. 


In the case of U.S. v. Williams, 185 Fed. 598, sg, 
District Judge Holt, after stating the usual procedure 
in deportation proceedings, says: 


“It 1s, of course, obvious that such a method 
of procedure disregards almost every funda- 
mental principle established in England and this 
country for the protection of persons charged 
with an offense. The person arrested does not 
necessarily know who instigated the prosecution. 
He is held in seclusion, and is not permitted to 
consult counsel until he has been privately ex- 
amined under oath. The whole proceeding is 
usually substantially in control of one of the in- 
spectors, who acts in 1t as informer, arresting offi- 
cer, inquisitor, and judge. The secretary who 
issues the order of arrest and the order of de- 
portation is an administrative officer who sits 
hundreds of miles away, and never hears or sees 
the person proceeded against or the witnesses. 
Aliens, if arrested are at least entitled to the 
rights which such a system accords them, and, if 
they are deprived of any such right, the proceed- 
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ing ts clearly IRREGULAR, AND ANY ORDER OF DE- 
PORTATION ISSUED IN IT INVALID.” 


The Immigration Officers must strictly follow the 
rules, which rules must not be inconsistent with estab- 
lished law. 


U.S. v. Williams, 185 Fed. 598; 

Roux vy. Commissioner of Immigration, 203 
Bed. aT: 

Hanges v. Whitfield, 209 Fed. 675; 

Exe partie Lawmrus, 217 Bed c0- 

ix porte Lapeer ur Dag 217 Eedaos 

United States v. Low Chu, 214 Fed. 463. 


In Ex parte Lam Pui, 217 Fed. 456, District Judge 
Connor said: 


‘Those decisions establish the principle, so just 
and consistent with conceptions of American juris- 
prudence, that, before an alien admutted to the 
United States as a member of the exempt class 
can be deported, it must be shown by evidence, 
not merely suspicious circumstances or conjecture, 
that he has obtained sucn admission by means of 
fraudulent representations. Any other rule would 
be violative of elementary conceptions of justice 
and fair dealing. In the light of the language 
used by the courts, the validity of the return to 
the writ must be examined, not for the purpose of 
weighing or estimating the value of the evidence, 
but of ascertaining whether, when tested by well- 
settled principles, the examination had by the in- 
spector constituted evidence upon which the Sec- 
retary of Labor had jurisdiction to order the de- 
portation.” 

a % x Ea * rr * 

“Long, and frequently sad, experience teaches 
that when officers intrusted with the admiunistra- 
tion of laws affecting the liberty of men are per- 
mitted to set aside and disregard those safeguards 
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which the wisdom of the ages have set up for the 
protection of liberty, in respect to those of one 
raccomcolor, one creed or clime, it 1s but a short, 
and easily taken, step to do so when the liberty 


of the citizen is involved.” 


“Inquisitorial methods of fixing guilt upon per- 
sons do not commend themselves to the minds of 
American lawyers or laymen. They are contrary 
to the genius of our institution.” 

“In Harlam v. McGourin, supra, Mr. Justice 
Day, quoting the language used in Hyde vy. Shine, 
(ogni 5. 84, 25 Sup. Ct. 704, 50 L. Ed. go, ‘In 
ihewtedetal courts * * it is well settled 
that upon habeas corpus Ate court will not weigh 
the evidence, although if there is an entire lack 
of evidence to support the accusation the court 
may order his (petitioner’s) discharge,’ says: 

““In so stating, the learned justice * * 
was but affirming the rule well established under 
section 1014 that there must be some testimony 
before the Commissioner to support the accusa- 
tion in order to lay the basis for an order of re- 
moval; otherwise, the accused could be dis- 
charged upon habeas corpus, although the court 
could not weigh the evidence when the record 
shows that some evidence was taken.’ 

“In United States v. Williams, 200 Fed. 538, 
Mme ae r0s2(C, ©. A 2nd Circuit), Judge 
Noyes wrote the opinion for the court. Judges 
Coxe and Ward, thinking that their views upon 
this point were not expressed clearly, concurring, 
said: 

‘“““The opinion does not, however, make en- 
tirely clear our views upon a single point. We 
think that some evidence must be presented to 
justify a judgment of deportation and that con- 
clusions of law must have some facts upon which 
to rest. ‘he immigrant may, in a sense, have a 
fair hearing, although the conclusions drawn by 
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the executive officers be wholly unsupported by 
proof.’ 

“Text-writers and judges have undertaken to 
define the word ‘evidence,’ as applicable to judi- 
cial investigations, with more or less success. 
Probably no more satisfactory definition is found, 
for practical purposes, than that given by Mr. 
Edward Livingstone: 

‘“““Rvidence is that which brings to the mind a 
just conviction of the truth or falsehood of any 
substantive proposition which is asserted or de- 
nied,’ Draft, Code. 

“Tt is elementary that in judicial proceedings 
the question whether the record discloses any evi- 
dence is for the court. The weight to be given 
evidence is for the trier of the issue of fact. It 
is also elementary that mere suspicion, conjec- 
ture, speculation, is not evidence, neither can it be 
made the basis for finding a fact in issue. ‘Vhe 
industry of counsel affords a number of illustra- 
tive expressions of courts. In People v. Van 
Zila iawn Yoo372, 33 NE aor emer. 
Chief Justice, says: 

‘“¢Suspicion cannot give probative force to testi- 
mony which in itself is insufficient to establish or 
to justify an inference of a particular fact.’ 

“Judge Caldwell, in Boyd v. Glucklich, 116 
PoC ia, BRIO. A, AGT, wel! sens: 

“The sea of suspicion has no shore, and the 
court that embarks upon it is without rudder or 
compass.’ ”’ 


In the leading case of Low Wah Suey v. Backus, 
22cm Ula oe OG sibelsesaiGe: 


“A series of decisions in this Court has settled 
that such hearings before executive officers may 
be conclusive when fairly conducted. In order 
to successfully attack by judicial proceedings the 
conclusions and orders made upon such hearings 
it must be shown that the proceedings were mani- 
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festly unfair, that the action of the executive off- 
cers were such as to prevent a fair investigation 
or that there was a manifest abuse of the dtscre-. 
tion committed to them by statute.” (Citing 
United States v. Ju Toy, 198 U. S. 253; Chin 
Yow v. United States, 208 U. S., p. 8; Tan Tun 
Rapes, 223 U, 5.673.) (Italics ours.) 


In the case at bar, we contend that “the proceedings 
were manifestly unfair’, “that the action of the execu- 
tive officers were such as to prevent a fair investiga- 
tion’, and “that there was a manifest abuse of discre- 
tion.” 

But 
divesting the proceedings before the Immigration Ofh- 


, aside from these questions of irregularities, 
cials of that fairness required by the law of the land, 
the all important proposition for which we contend is 
that there is no sufficient or competent evidence what- 
ever to support the warrant of deportation issued 
against appellee. 

Mere suspicion or conjecture will not suffice, and 
the deportation of an alien upon suspicion or conjec- 
ture will justify a court in concluding that the order 
of deportation was arbitrary and unfair. These were 
the views announced in Backus v. Owe Sam Gow, 235 
Fed. R. 849, by this Circuit Court of Appeals. At the 
risk of repetition, we again quote the language of that 
opinion, which we deem apposite to the case now pre- 
sented for consideration to this Court: 


“But mere suspicion or conjecture were not 
sufficient upon which to base a judgment * * * 
In the absence of the best evidence attainable to 
sustain the same, we may also conclude that the 
order of deportation was arbitrary and unfair, and 
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subject to judicial inquiry. (Citing United States 
Vv. JuMfPoy, 1908-U. 8. 253, 200 “25 supmersoue 
40 L. Ed. 1140; Chin Yow v. United States, 208 
U.S: 3a72, 28 Sup. Cty 201, 52 lee Gere: 
re Chan Kan, 332 Fed. 855, 857—C. C. C.—and 
Cases tiiercin cited.) ” 


Therefore, if this Honorable Court should con- 
clude, as we confidently believe it must, that there is 
no evidence to sustain the warrant of deportation, or 
that the appellee did not have that “full and fair 
hearing” which the law and the rules and the deci- 
sions guarantee to an alien arrested on deportation 
charges, then the proceedings were “fatally irregu- 
lar”; and the order of deportation based upon them 
was therefore invalid; and the detention of appellee 
under such order and warrant of deportation was 
illegal, and he was entitled to his absolute dis- 
charge as was held in the case of United States v. 
Williams, 185 Fed. Rep. 598, 004. 

We maintain that the judgment of the lower court, 
discharging the appellee upon the issuance of the writ 
of habeas corpus as prayed for in his petition, was 
eminently just and proper, and should be afhrmed. 


Respectfully submitted. 


MARSHALL B. WOODWORTH, 
Attorney for Appellee. 


